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[By J. Freeman Smita, or Raymonp.] 


Question 1. Are aliens permitted, in your State, to hold real estate? 

Answer. Aliens may take land in fee, in this State, by deed or 
devise, but not by descent, or in other words, by act of the parties, 
but not by act of the law. 

Q. 2. What period of residence in the State is necessary to entitle a 
citizen to vote ? 

A. Every free white male citizen, of the age of twenty-one years 
and upwards, who shall have resided one year in the State, and 
four months within the county, city, or town where he offers to vote, 
next preceding an election, is entitled to vote. 

Q. 3. Is the age of majority the same for males and females, and 
what is it? 

A. The age of majority is twenty-one ycars, and is the same in 
both sexes, except as to marriage contracts of females: they may 
make and confirm such engagements or contracts at the age of 
eighteen, without the consent of parents or guardians, Any ward is 
entitled to the possession of his or her property when such ward is 
lawfully married, though it would seem that they cannot bind them- 
selves by contract until after majority. 

Q. 4. What are the requisites of a valid marriage ? 

A. Marriage is regarded by our law as a civil contract; but in 
most cases a license must be procured from the Clerk of the Probate 
Court in the county where the woman resides,in order to solemnize 
it; and to obtain this, a bond and security, payable to the Governor, 
must be executed and filed in the Clerk’s Office for the penal sum of 
two hundred dollars, conditioned that there is no lawful cause to ob- 





* I have been obligingly furnished with another set of answers by Tuomas Reep, 
Esq. of Natchez, but they are not quite so full as those of Mr. Smith; and I have 
accordingly selected the latter for publication. Ep. 
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struct the marriage; and if the female be under eighteen years of 
age, the consent of her parents or guardian must be obtained; and 
likewise of the male, if he is under twenty-one, before the Clerk is 
authorized to issue a license. The capacity of the parties to con- 
tract, their age, &c. remain as at common law. After a license has 
been obtained, any regularly ordained Minister of the Gospel, any 
Judge, Chancellor, Justice of the Peace, or member of the Board of 
County Police, may solemnize marriage between free white persons; 
after which the license, together with a certificate of the marriage, 
must be returned to the Probate Clerk, and recorded in the office 
where the license issued. “Quakers and Menonists, or any other 
Christian Society that has adopted similar regulations in their 
churches,” are allowed to solemnize marriage according to the rules 
and customs of such Society, heretofore established; and the Clerk 
of such Society shall keep a record of such marriage, and return a 
certificate of the same to the Probate Clerk for record, &c. 

Q. 5. For what causes may married persons be divorced, and by what 
tribunal ? 

A. Divorce from the “bonds of matrimony” may be granted, Ist, 
for natural impotency; 2d, adultery in either party; 3d, wilful and 
continued absence from the State for three years; 4th, imprisonment 
in the Penitentiary for life, or perhaps for a term of years.* Mar- 
riage within the prohibited degrees, or where either party had a for- 
mer husband or wife living at the time of such marriage, is void. Di- 
vorce from bed and board will be decreed in cases of extreme cru- 
elty and danger of bodily harm. The Superior Court of Chancery 
and the Circuit Courts are the tribunals which have cognizance of 
divorce. 

Q. 6. Are foreign corporations permitted to establish agencies in your 
State ? 

A. Foreign Corporations are not prohibited from establishing 
agencies in this State. 

Q. 7. Have you alaw for limited partnerships? and what are its lead- 
ing features ? 

A. Limited partnerships, for the purpose of transacting mercantile, 
mechanical, and manufacturing business, or work of improvement, 
' ‘may be formed as follows. The persons wishing to enter into such 
partnership shall make and severally sign a certificate, specifying 
the name under which the firm is to operate, the general nature of 
the business to be transacted, the names of the general and special 
partners, the amount that each special partner shall have invested, 
the period of commencement and termination. This certificate must 
be acknowledged and recorded with the solemnities of a deed for 
the conveyance of land. If the firm has branches in different 





*Itis not expressly enacted that imprisonment is a cause ot divorce, but the 
criminal is considered civilly dead, and marriage being a civil contract, must conse- 
quently be dissolved, or at least it must be regarded as cause for dissolution of the 
contract. 
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counties, the certificate must be recorded in each county; at the time 
of filing the certificate for record, an affidavit of one of the general 
partners must be filed in the office, stating that the special partners 
have bona fide paid in actual cash, the amount specified to have been 
paid by each of them. The general partners are only authorized 
to transact business, and to bind the partners by the signature of the 
firm. ‘The terms of partnership must be published in a newspaper 
in or nearest the county where the firm is situated, for three months 
after recording the certificate, and for six weeks in a newspaper pub- 
lished in the city of Jackson. The names of the special partners 
must be silent. Suits may be prosecuted and defended in the name 
of the general partners. No change in the name or style of the 
firm shall be made without the foregoing requisites. A violation of 
any of them, or neglecting to comply, renders the whole partnership 
general, and all the partners liable—otherwise the special partners 
are only bound for the amount invested by them respectively. 

Q. 8. What isthe legal rate of interest, and what is the consequence of 
contracting for more ? pe. 

A. Eight per cent. per annum for the bona fide loan of money, 
and six for all other contracts, is the legal rate of interest here; and 
taking more will forfeit the whole amount of interest due, but not 
the principal. 

Q. 9. Do you allow imprisonment for debt, and under what circum- 
stances ? 

A. Imprisonment for debt is abolished, except in cases of fraud in 
the debtor, which fact must be established or found by the verdict of 
a jury. 

Q. io. Have you a bankrupt or insolvent law, and what are its leading 
features ? , 

A. We have a law for the benefit of insolvent debtors, but its ope- 
ration is virtually suspended by the law abolishing imprisonment for 
debt. 

Q. 11. What are the damages on protested bills of exchange ? 

A. No damages are allowed for default made on any bill of ex- 
change drawn by any person in this State upon any person in any 
other State within the United States. Five per centum damages, in, 
terest, &c. are allowed on inland bills when protested for non-pay- 
ment, chargeable upon the acceptor as well as the other parties; and 
ten per centum damages and interest are allowed upon bills drawn 
on any person without the limits of the United States, when pro- 
tested for non-acceptance or non-payment. 

Q. 12. Have you any State legislation on the subject of insurance, and 
what is it? 

A. We have incorporated Insurance Companies in this State, and 
likewise a law exempting foreign agencies established here“for that 
purpose from taxation, and placing them upon an equal footing with 
our own Companies. 

Q. 13. Have you altered the general law governing negotiable paper, 
and in what particulars ? 
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A. All bonds, obligations, bills single, promissory notes, and all 
other writings for the payment of money, or any other thing, may be 
assigned by endorsement. ‘The endorsee takes the paper subject to 
all offsets, failure of consideration, &c., that existed between maker 
and payee, or endorser, at the time of assignment. In suits upon 
bills of exchange, all the parties sought to be charged should be 
joined in one action, laying the venue in the county where the maker 
resides, if he be living, and within the State; if not, in the county 
where the next party liable resides, and so on. 

Q. 14. Have you an attachment law, and what are its leading fea- 
tures ? 

A. Any creditor is entitled to his writ of attachment, upon making 
oath to any Judge or Justice of the Peace, that his debtor has re- 
moved, or is removing, or is about to remove without the limits of this 
State; or that he absconds or conceals himself, so that the ordinary 
process of the law cannot be served upon him; or that his debtor is 
not a citizen of this State. He must set out the amount due in his 
affidavit, and enter into bond with security for double the amount, 
conditioned to abide the judgment of the Court to which such writ 
is returnable, &c. 

This writ may be levied by the sheriff or other legal officer, upon 
the goods or lands of such absconding or non-resident debtor; but 
the levy must be made in the presence of at least one good witness, 
after which the property is in possession of the officer; or, with the 
writ a summons of garnishment may issue, which may be served upon 
any person supposed to be indebted to such absconding or non-resi- 
dent debtor. This must be suggested in the oath of the attaching 
creditor; and any garnishec, so summoned, is bound to appear at the 
return term of the writ, and answer, on oath, whether he is indebted 
or not, and if so, in what amount, or a judgment nisz will be rendered 
against him for the amount claimed to be due by the writ, and such 
judgment will be made final at the ensuing term of the Court. Any 
debtor or person, having property seized under writ of attachment, 
may replevy the same at any time before final judgment, or writ of 
inquiry awarded. A summons of garnishment may also issue upon 
any judgment or decree, and be served upon any person suggested 
on oath of the plaintiff to be indebted to the defendant, if such de- 
fendant or judgment debtor has no property or effects upon which 
a levy can be made; and such garnishee, summoned as aforesaid, 
may be compelled to pay the amount due from him to such de- 
fendant or judgment debtor, whether the same be due upon judg- 
ment or otherwise. Gray v. Hanley, 1 Smedes & M. 598. 

Q. 15. What are the requisites for a valid deed for the conveyance of 
lands in your State, and will a deed made elsewhere, without these requi- 
sites, be good ? 

A. To convey estate in lands for greater term than one year, the 
conveyance must be in writing, signed, sealed, acknowledged and 
delivered by the grantor; and, to make the same binding upon other 
persons than the parties, such deed must be duly recorded in the 
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office of the Probate Court in the county where the land is situated, 
within three months after its date. Any Judge, Chancellor, Justice 
of the Peace, Notary Public, or Clerk of the Probate Court, under 
seal of office, is authorized to take the acknowledgment of deeds, 
when the parties reside within the district or county where such offli- 
cer has jurisdiction. If the grantor shall be absent from or reside 
not in this State, but in some other State or Territory within the 
United States, then the acknowledgment or proof in such case 
may be taken before and certified by any one of the Judges of 
the Supreme Court of the United States, or of the Superior or 
Supreme Court of such State or Territory, or by the Judge of any 
inferior or County Court of Record, or any Justice of the Peace of 
the State or Territory and county where such person may then be 
or reside. When taken before a Justice of the County Court, or 
Justice of the Peace, such acknowledgment shall be authenticated 
by the certificate of the Clerk or Register of the Superior Court, or 
Circuit Court of such county, with the seal of his office thereto af- 
fixed. Acknowledgment or proof made in a foreign Kingdom, be- 
fore any Court of Law, or Mayor, or other Chief Magistrate of 
any city, borough, or corporation, of said foreign Kingdom, State or 
Nation, certified by such Court, Mayor, or Magistrate, in the manner 
such acts are usually authenticated by him, shall be as good and 
effectual as if made before the proper officer in this State. 

A feme covert may relinquish dower by joining in the deed with 
her husband, or by deed made subsequent to his. In either case, 
her acknowledgment must be taken separate and apart from her 
husband. Acknowledgments of deeds for this State should be writ- 
ten verbatim with the form of the statute law, or they are not con- 
sidered valid. 

A person acting under a power of attorney, cannot convey real 
estate, unless such power expressly provides for such conveyance, 
and is in writing, signed, sealed, and acknowledged as a deed for the 
conveyance of land. 

Q. 16. Please answer a similar question with respect to a will. 

A. A will, to convey real estate, must be in writing, signed and 
sealed by the testator, or some person for him, in his presence, an 
at his request, attested by at least three good witnesses, unless such 
will has been, wholly written and subscribed by the testator himself, 
in which case it will be good if his hand-writing is proven. 

Q. 17. Does your law allow foreign executors, administrators, or guar- 
dians, to act in your State in relation to property situated there ? 

A. Foreign executors or administrators cannot act in their fidu- 
ciary capacity in this State. Winter v. Winter, Walker’s R. 211. 
The same rule of law would apply to guardians, I presume. ; 

Q. 18. Whatare the requisites for admission to your bar, and have you 
any law regulating attorneys’ fees ? 

A. The applicant for admission to the Bar must undergo an exa- 
mination before any one of the Judges of the High Court of Errors 
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and Appeals, the Chancellor, Vice Chancellor, or any one of the 
Circuit Judges, in term time or vacation; and if such Judge or 
Chancellor shall deem him qualified, and of good moral character, 
he shall grant him a license to practise in all the Courts of Law 
and Equity in this State. There is no law here regulating attor- 
neys’ fees. 





A Consideration of the Reply to the Review of Good v. Zercher.* 
[By Gzorce M. Tort xe.] 


In the March number of the Law Journal is an article replying 
to my review of the case of Good v. Zercher in the January number. 
In undertaking that work, the author without doubt intended it 
should be fairly done; but [ find in it so much misrepresentation, 
unintentional I presume, that I feel compelled to say something in 
vindication, as well of my article as of the subject, which might 
otherwise receive detriment thereby. 

The writer thinks that the principles advanced in the article re- 
ferred to, “are strong enough not only to overturn the decision of 
the Court in that case, but comprehensive enough to change the 
whole character of our government, and unsettle the title of every 
man to his property.” What positions of mine the writer thinks so 
fatally efficient, I am not exactly certain. It will, I presume, readily 
occur to the reader of the whole article, that its design was not so 
much to establish a doctrine of my own, as to examine the reasons 
by which the Court, in their decision, sought to establish theirs. 
The Court in that case had decided on a great constitutional subject. 
It had set aside and annulled a legislative enactment, on the ground 
of its opposition to the constitution. The effect had been “to un- 
settle more titles” to property, in the honest enjoyment of which men 
and women were quietly reposing, than perhaps any other decision 
since the establishment of the government. Now, when a law of the 
legislature, important or unimportant in its operation, is set aside by 
a judicial tribunal, on the ground that its enactment is without con- 
stitutional warrant, there must be decisive reasons for the opinion that 
it is so. When those reasons appear, it is without doubt the duty of 
the Court to follow where they direct. Till then the law must be 





* See the original article, ante page 154, and the reply by Mr. Nasu, ante page 
257. The present article has been delayed some time by press of other matter. Eb. 
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held valid. “The presumption,” says Judge Washington, “ must al- 
ways be in favor of the validity of laws, if the contrary is not clearly 
demonstrated.” (Cooper v. Telfair, 4 Dallas 14.) To answer the 
reasoning of the Court in the case therefore, and to show that it was 
conclusive, was pro hac vice to re-establish the law that had been set 
aside; and whatever might be said of the presumption of the attempt, 
the consummation of it might well satisfy those who thought dif- 
ferently from the Court, though the advancement of new doctrines 
were neglected in the mean time. 

This doctrine, however, was undoubtedly advanced, in terms more or 
less explicit, that “ the great and unalterable laws of natural right” 
have something to do in determining what are the rights of men in so- 
ciety, and that those laws, or some of them, are sufliciently determinate 
and known; that regard must be had to them in the making and con- 
struction of law by the appropriate departments of civil government. 
That the author who has condescended to notice my article, thinks 
differently, is very apparent from many parts of his. If this is the 
doctrine, which, in his opinion, is so able if adopted to overthrow the 
government, or to change its present character, I can at present only 
answer, that the seeds of the disorder are not only inherent in the na- 
ture of things, but are palpably contained in the constitution itself. 
But this is to be spoken. of more particularly hereafter. 

The writer commences his criticisms with the statement of a prin- 
ciple which he understands me to maintain. “ The first proposition 
laid down,” says he, “is, that retrospective laws, which merely change 
the rules of property and the criteria of titles, do not take from one 
property which is his own.” ‘To show the absurdity of this principle 
he adduces several illustrations. But in fact the writer could not 
have much more completely misapprehended the proposition ad- 
vanced. ‘Tha proposition was, that“ Ir the term property be used in 
a legal and artificial sense, to be determined by the criteria which the 
law itself may furnish,” then, in that case, “so long as it merely 
changes its rules of property and its criteria of titles, it takes from no 
individual that which is his own.” This was the idea expressed, and 
the proposition advanced. It was the declaration of an opinion as to 
what would follow, if a certain hypothetical proposition were true. 
But should the writer examine further, he would find that the truth of 
that hypothetical proposition was explicitly controverted, and the 
position sought to be established that the term property, in the con- 
stitution, was not used in a legal and artificial sense, but that the 
rights of property there referred to, existed independently of the civil 
law. And a little further examination would show the article ex- 
pressly declaring, that “ undoubtedly the law might do the rankest in- 
justice, if it were to change the rules of property at its own pleasure, 
and fix such a standard of titles as its own arbitrary will should dic- 
tate.” 

The writer very justly rebukes those who undertake to crush the 
positions of others by the assumption of general propositions which 
they will not be at the trouble to verify. i his opinion, “no writer 
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has any business to deal with such dangerous instruments of logic, 
until he has seen that none of the cases coming within them are pal- 
pably false. Certainly, to do so is in general foolish, if not imper- 
tinent. But the writer will pardon me for suggesting what it seems 
to me is equally clear, and had quite as much to do with the case in 
hand, that no writer has any business to attempt criticising the argu- 
ments or opinions expressed by others until he knows what at least 
those arguments and opinions are not, if he be not bound to inform 
himself what they are. 

The reason for considering the hypothetical proposition adverted 
to, was, that it seemed to be the one on which the Court had founded 
their whole reasoning in the case. To enforce the law of 1835 
would, it was said, take from the defendant, Zercher, that which was 
her property, contrary to the constitutional provision in favor of the 
rights of property. But why was the Court obliged to regard it as 
her property? Because she had not been willing to sell it for a given 
sum? No. Because she had not fairly agreed to sell it? No. Be- 
cause the agreement had not been performed on the other side, 
resting on the assurance that it would be complied with on hers? 
No. Because she did not in fact suppose she had fairly sold it to 
a fair and honorable purchaser? No. Was it, in short, because 
something required by law to a valid and perfect sale, had been 
omitted, besides the mere formality of certifying to a particular fact 
by the magistrate? No; for the law of 1835 does not apply in 
such a case to sanction the transfer. What then? The answer is, 
the law did not at the date of the deed regard the property as passing. 
But the manner in which the law regards the subject, is exactly ac- 
cording to the manner in which it treats the subject; that is, according 
to the remedies it affords. Was there then no remedy, ordinary or ex- 
traordinary, by which the rights of Good could be vindicated? To 
say there is not, is to beg the question. The Legislature says there is; 
and her authority is good until it is disproved. That there are no 
such extraordinary, but lawful remedies, cannot be alleged to show 
that the law did not regard the property as passing; for, that there 
are no such, is the very point to be shown. ; 

To show that the law did not Yegard the property as passing, 
there was, therefore, no reason but this—that, previous to 1835, the 
law, by the remedies it afforded through its ordinary proceedings, 
and by the maxims in which they were explained, would not have 
recognized the change. 

These remedies were, by the Court, thus made the sole and ulti- 
mate criteria for determining what is property in the constitutional 
sense, and what are ihe rights of property secured by that instru- 
ment. ‘The doctrine was therefore to be examined; but, before do- 
ing so,it was thought proper to observe what consequences would 
follow from admitting it. It was useful, not only for the purposes of 
the reductio ad absurdum, but also to show that, after all, it did not 
bear out the conclusions sought to be deduced, but the reverse of 
them all. And in stating these consequences, which were thus 
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deemed to be suicidal, yet absurd, that one was stated which the 
writer has taken from its connection, imagining that the language in 
which it was clothed embodied an opinion of my own. It is hardly 
to be wondered at that the writer should have been able to argue at 
length in the refutation of so absurd a proposition. Nor can the sa- 
gacity be considered remarkable by which he has discovered that, as 
he says, the writer he is reviewing “ shrinks from the responsibility of 
maintaining the proposition as a general one, and universally true.” 

It being thus clear, how absurd is the cogsequence of supposing 
the ordinary remedies and maxims of the civil law to be the ultimate 
and complete standard of property! It may not be amiss to add a 
few words to what was formerly said, showing that the consequence 
was legitimately deduced. Let it be supposed that an individual 
holds an article of value as his property, but that it is solely by virtue 
of the civil, as distinct from the natural law, and wholly unfounded 
in any right, save that_afforded by the rule of the civil law in his 
favor. ‘That civillaw is by the author of it repealed. Does that re- 
peal violate any right? Certainly not; for that would suppose a right 
anterior to and above the civil law—contrary to the supposition. 
Upon the repeal of the law, the right of the holder, being founded 
in the civil law alone, of course sinks with it. Some one else then 
comes and demands the property, and, by the decision of the law in 
his favor, obtains it. Does he, or does the law on his behalf, violate 
any right of property? And if he does, what is it? And now, in 
having said thus much in addition to what was formerly said on the 
same subject, I must beg I may not be understood to hold that the 
conclusion is true because I have argued that it follows from em- 
bracing a certain doctrine. 

This reasoning being wel] observed, will furnish the answer to 
much of what is said in refutation of what the writer terms another 
position of mine, which, by the way, is no more one of the positions 
advanced by me, nor but little nearer a fair construction of what I 
have said, than the position already particularly adverted to. But, 
in proceeding with the subject, the writer thinks that my doctrines 
amount to this: “If one has by the civil law both the legal and 
equitable title to property, to which another by the law of nature is 
entitled, the Legislature in all such cases has the power to take the 
legal and equitable title from the former and vest it in the latter.” 

It is a great error of this writer, that he seems continually impressed 
with the idea that I was required to have the whole body of the con- 
stitution at all times under consideration, and that I was, all the 
while, endeavoring to fix the exact limit of all constitutional retro- 
spective laws on the one hand, and all unconstitutional laws on the 
other. I had no such object in view. The occasion did not call for 
it. I did not, as the writer seems to suppose, undertake to consider 
the general bearing of every constitutional provision which might 
affect retrospective laws, or to pronounce thereon. The occasion did 


Vou. II.—No. 12. 68 


f 
t 
4 
Sit 
‘ 
¥ 
ae 
a 
a8 
i 
‘e 
ie 
He 
ne 
: 
‘ 
7 
FS 
s 


, 
i; 
i! 
f 
hk 
I 
i 

f 
: 


— — 
sient dimintntmen, haat te ts aa 





Ne Tek, | Se a 











538 Good v. Zercher—Reply to Review. 


not call for it. The Court had relied on one. It was sufficient if it 
might be shown that the one relied on did not support them. 

But further: the terms “ legal and equitable,” in the proposition, 
either repeat the idea expressed by the term ‘civil law,” and, by 
their tautology, tend to confusion; or, if they express something dif- 
ferent, they do worse. Ifthe term equitable is used in the technical 
sense, to denote that title, which, in the English and in our law, is re- 
cognized by one branch of the civil code, it is mere tautology; and it 
tends to confuse the subject, because the term equitable has a radical 
different from the technical sense, and in this radical sense is properly 
understood where it is distinguished from the civil law, by any apposi- 
tion toit. But,if the term equitable be used in any sense different 
from its technical, and approaching its radical sense, it varies the pro- 
position more widely from any thing of mine. This criticism is the 
more worthy to be made, because the subject of it seemed to indicate 
an inclination towards the old mistake of regarding the Chancery 
code as essentially more equitable in the cases to which it applies 
than the common law c:de in the cases appropriate to itself;* and 
also because the author took license to vary my own statement of 
my doctrine, on the ground, as he said, of “ stripping it of its ver- 
biage.” 

sl the author’s statement of my docrine should be corrected, 
will now readily occur. “If, according to the ordinary remedies and 
maxims of the civil law, by whatever: name its different codes may be 
called, one person may hold any article of value, which, by every 
rule of natural right, justly belongs to another, that law of the Le- 
gislature, which declares that it may be taken from the first and 
given to the other, does not violate those provisions of the constitu- 
tion which recognize the natural rights of men in regard to property, 
and the natural duty, accompanied by the injunction, to maintain 
those rights-inviolate.” 

This is the doctrine, and it refers only to those constitutional pro- 
visions on which the Court had relied or appeared to rely. It did 
not undertake to say how other constitutional provisions might affect 
the subject. It left that matter until some other principle of the 
constitution might be pointed out, which might furnish the means of 
overturning the law—a result, indeed, which did not seem likely to 
happen without a rare ingenuity after the Court had been put to 
their resources for maintaining a decision so novel, on a point so im- 

ortant. 
. This writer, indeed, seems to think, that such a principle has been 
found in the separation of the legislative and judicial powers by the 
constitution. Whether that separation, if it be as complete as he 
seems to think, would justify all the conclusions he seeks to draw, I 
shall not now attempt to discuss. But, without answering the ques- 
tion myself, I will suggest for his consideration, whether, in the first 





"Black. Com. 430. 
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place, an absolute and entire separation of these powers was not in 
fact impossible, and whether, in the second place, the framers of the 
constitution expected to produce any more than a very general divi- 
sion of those powers. In the settlement of the question, should he 
be inclined to pursue it, the remark of Judge Chase, in the case al- 
ready referred to, in relation to the constitution of the United States, 
might, among others, be worthy of attention. ‘ Even in the constitu- 
tion isself we may trace repeated departures from the theoretical 
doctrine that the legislative, executive and judicial powers should 
be kept separate and distinct.” 

I must confess that, after the writer had modified to his own liking 
the doctrine he would criticise, I did expect that he would not, for 
the sake of proving its absurdity, charge upon it any consequences 
not clearly deducible from it. It might have been expected, that if 
he was to choose the proposition he would refute, he might frame 
such a one as needed no such device to assist in overthrowing it. But 
so it happens, that after his own construction of it, those crucial in- 
stances by which he seeks to put it to the test, and which he proposes 
shall “ clearly come within its terms,” are the farthest from it in the 
world. For though it be even affirmed that the Legislature may 
take an article from one and give it to him, who by the law of na- 
ture is the owner of it, yet what are the express terms, within which 
clearly comes the case of a parent of whom it is demanded that he 
shall pay for his child’s support? or the case of a person who ought 
to pay a debt contracted by him during his minority? or who ought 
to pay any other debt, which by law he is not obliged to pay? In 
such case, what article of property in the hands of the debtor does 
the demandant claim to be the owner of by natural law? Or, sup- 
pose that the Legislature should decide that the demandant, on ac- 
count of his claim, has the natural right to be the owner of some par- 
ticular definite article, would not that be something different from 
the decision, that the natural owner shall have that which is natu- 
rally his? But it is to be presumed, that after the correction which 
has been made in the statement of the proposition, the bearing of 
these test cases upon it will need nothing more to be said. 

But the writer, if I understand him, objects to any use of the prin- 
ciples of natural right as a test of constitutionality, or as a ground of 
construction. He thinks there is not, nor can there rationally ever 
be a tribunal, competent to decide questions of natural law, for the 
purposes of legal determination, and that in fact these principles are 
wholly indeterminate and unknown. In thinking to answer some- 
thing of what he has said on these topics, I feel very much in the em- 
barrassment of one who meets with a strenuous denial and much 
show of argument against that of whose truth he is the constant wit- 
ness, and in regard to which, whatever arguments may be made use 
of, that one may not seem to shun the duty of demonstration, they 
will certainly constitute the slightest of those grounds on which assent is 
enforced, and on which conviction becomes immediate. In such case, 
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the stoutness of the denial and the copiousness of the display seem 
to demand that something should he said in reply; but the selection 
of proofs is felt after all as a diminution of the evidence, and as a re- 
pulsion of the truth from its immediate and sensible presence, to be 
viewed at a distance through the secondary medium of arguments 
and proofs. 

The true question is not, how far the civil tribunal, by a decision 
in point, must be considered as settling what the natural law is, but 
whether that law is antecedently valid, and whether it can be known 
beforehand as a ground of decision. 

It was Hobbs, I believe, who contended that the civil legislator is 
the only lawgiver, and that right and wrong, justice and injustice, 
have their foundation solely in human legislation. That theory is, 
practically at least, correct, if natural law cannot, until decided 
upon, be considered determinate, and cannot in any case be suffi- 
ciently known to lead the way for the human tribunal. 

But the universal sense of mankind has determined the contrary. 
However unrestricted by human constitutions might be the will of the 
civil legislator, the witnesses of the exercise of arbitrary power 
have had no difficulty in determining when it has greatly exceeded the 
bounds of right, nor, in many cases, in finding a warrant for resistance, 
on the ground that the ruler, who had been limited by no rule of 
their own, had exceeded the paramount law—the law of nature. 
But all this is an utter absurdity, if the dictates of the civil code 
furnish either the ultimate ground or the criteria of right. 

The vindicators of American Independence, at the Revolution, 
considered themselves to be engaged, as the writer says, in sustain- 
ing the rights which the colonists had by the common law of their 
parent country. But they did not attempt to stir one step in justi- 
fying their resistance to the world until they could found their 
rights, not in the British Constitution only, but in the inalienable 
rights they were endowed with by their Creator. They declared 
therefore, that governments were instituted among men to secure 
those rights, and maintained the right of the people even to abolish 
the government whenever it became destructive of these ends, It 
is in vain to say that the object of government is to secure natural 
rights antecedently existing, if they are not, to some extent, capable 
of ascertainment as a ground of decision, as well as accompanied 
with correlative duties devolving on government, and binding it to 
observe them. 

The greater part of the bill of rights attached to our State Con- 
stitution, implies the same thing; and the doctrines of the Declara- 
tion of Independence are expressly incorporated into it. What the 
constitution has thus set in view of the Legislature, and of the Courts, 
they must not say is not to be seen, and are not at liberty to disre- 
regard. 

{in arguing with this writer, it might perhaps be sufficient to ad- 
duce his own authority. In contending against the constilutionality 
of retrospective laws, (West. Law Jour. vol. ii. 173—4,) he says: 
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«There can be no) necessity for an application to legislative au- 
thority in any case where one has either the legal or equitable right; 
and to apply it in other cases would be to violate the natural and in- 
alienable rights of humanity.” 

If the term equitable is here used in the technical sense, that the 
proposition is not strictly true, I have no doubt; that, in any case, it 
recognizes a recurrence to natural law, as a test of constitutionality, 
is very clear. 

The writer asks, “what is despotism but a professed appeal to 
natural right against the law of the land?” I had always sup- 
posed it to be much nearer the opposite: I had always supposed 
it consisted in giving to the civil arm a power inconsistent with the 
supposition that the subjects were endowed with natural rights. In 
a pure despotism, the law of the land is all summed up in this, that 
the will of the ruler must be obeyed. If at any time there bea 
Jaw inconsistent with this, the government is no longer a despotism. 
Now the Grand Seignor is very near to the character of a despot; 
yet I never heard tliat appellation bestowed on him on account of 
his appealing to the natural rights of his subjects in opposition to 
his own will. 

The writer thinks, that if the doctrines he is combatting prevail, a 
singular turn will be given to the studies of the lawyer. It will not 
be sufficient for the student to “ have mastered the writers upon civil 
law,” but “he must make himself familiar with the writers on natu- 
ral law.” And to such an extent he thinks it may reasonably be 
expected to be carried, that our legal tribunals will finally “ become 
great schools of philosophy, which in time may rival those of Ionia, 
or Athens, or Rome!” The writer will pardon me for suggesting 
that remarks, which might be construed into a sneer at making the 
study of natural law the part of a legal education, might not be 
exactly in good taste. Such studies, to say nothing more, have the 
sanction of too many great names. Indeed, it is becoming very 
fashionable to visit the schools of Rome, to study a while under their 
great teacher, Justinian, and to drink some refreshing draughts from 
the spring of Roman philosophy. The effect is already very per- 
ceptible; and, whether to rival the schools of Rome shall ever be the 
ambition of our tribunals of justice, it may not be altogether un- 
worthy their emulation to see that the natural equity of their deci- 
sions be net exceeded by those of the Roman Courts. 

And now I may observe, that when I first wrote on this subject, I 
had no idea of ever being drawn into any controversy concerning it. 
I do not now mean that on my part it shall be continued any fur- 
ther. Had I in the first place anticipated any reply to my article, 
I presume I should have taken the same resolution then. I had 
given no notice of any such intention; and my silence might have 
been construed as asense of discomfiture, especially by those whose 
examination of the subject was but cursory. The object to which 
I was desirous of contributing my humble mite, was important; and 
an unwillingness that any such presumption should be raised against 
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it, was a great motive not to pass the present occasion in silence. 
And, although no mere desire of vindicating myself or my article 
would have tempted me to ask the attention of the readers of this 
Journal, the importance of the topics will not, I hope, be considered 
altogether insufficient as an apology. 





Supreme Court of Iilinois—December Term, 1844. 


Wiuarp Graves, In Error, v. Matrutas Bruen et al. 
[Reported with comments by ArcuisaLp WILLIAMS. | 


Ejectment, Tax Title, Evidence. 


Tus was an action of ejectment brought by Bruen against Graves 
et al. for the recovery of the North East Quarter of Section 13, 
Township 1 South, Range 7 West of the Fourth Principal Meridian. 
Notice of the declaration was served on the 18th of March, 1843. 
On the trial the possession of the defendant was admitted. The 
plaintiff then offered in evidence an Auditor’s tax deed for said 
land, dated March 3d, 1840, reciting that the land was sold to said 
Bruen January 10th, 1833, for the taxes of 1832. Said deed had 
never been acknowledged or recorded. The defendant objected to 
the admission of said deed in evidence: the objection was overruled, 
and the deed admitted. The plaintiff then rested. The defendant 
offered in evidence the deposition of Thomas H. Campbell, Chief 
Clerk in the Auditor’s Office, with the following diagram attached 
to, and made part of the deposition, showing the manner in which 
said land was listed in said office for taxation. 


[For diagram see next page. ] 
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The deposition stated that the land was listed in the books of the 
Auditor for taxes from the year 1828 to 1836 inclusive, in the man- 
ner set forth in the diagram, and in no other manner; that it was 
listed in a similar manner for other years; which being objected to, 
Edward H. Buckley was sworn and proved that the said diagram was 
truly copied from a book shown him by the Auditor in his office, as 
the tax book of the military bounty lands. The deposition and dia- 
gram, together with the evidence of said Buckley, were then offered 
to the jury and excluded by the Court. 

The defendant then offered to prove that said Graves purchased 
the said land from the patentee thereof in 1837, without notice of 
the plaintiff’s title, and that the same was at that time duly con- 
veyed to him by deed of that date. The evidence was objected to, 
and the objection sustained; and to all these decisions of the Court 
the defendant excepted. 


Sutexps, J. after stating the case substantially as above, gave the 
opinion of the Court as follows: 

We can only see two questions that can arise upon this volumin- 
ous record. ‘The first question is the admissibility of an Auditor’s 
deed, without proof of execution, or without showing that it was 
regularly acknowledged and recorded, as in case of a deed between 
private individuals. It is hardly necessary to say that the registry 
acts do not apply to patents, emanating from the State, or the United 
States. In case of the loss of the original patent, a copy from the re- 
cord would not be admissible as secondary evidence to supply its 
place, and would be of no effect for that purpose. It is necessary in 
such cases to to obtain a duplicate patent from the authority which 
issued the first patent: the registry laws have no application what- 
ever in such case. The next question arises on the admissibility of 
the evidence offered to defeat the patent,on the ground that the 
land included therein was not duly listed according to law. The tes- 
timony and diagram annexed show nothing, in our opinion, which 
would justify the Court in determining that such land was not cor- 
rectly listed. Although the diagram shows some of the columns 
blank, yet non constat, but the proper heading would be found in all 
cases by tracing the columns back to the first entries. The entries of 
dates, numbers, qualities, &c. are not necessarily repeated. The 
blanks in the columns refer back to the first entry; and the loose and 
and indefinite proof offered, being calculated to mislead the jury, 
was properly rejected by the Court. We can find nothing in the 
record to justify a reversal of the decision of the Court below. It 
therefore is affirmed with costs. 


The Court disposes of the arguments and authorities adduced in 
this case with a degree of superciliousness altogether unusual in 
Courts of Justice, and not at all suited either to the gravity of that 
exalted tribunal, the rights and interests of the parties, or the magni- 
tude and importance of the questions involved in their decision. 
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The Court set out with the declaration that they can see only two 
questions that can arise upon the voluminous record. With due 
deference to the opinion, and respect for this discernment of the 
Court, it is respectfully suggested that the record does present, at 
least three questions worthy of their consideration. 

Ist. Was the tax deed, without proof of its execution, not acknow- 
ledged or recorded, and without proof that any of the requirements 
of the act authorizing the tax sale, had been pursued, evidence per se 
of the title of the purchaser? 

2d. Was the tax deed void as against subsequent purchasers, until 
it was filed for record? 

3d. Was the evidence, offered for the purpose of showing that the 
land had not been listed according to law, admissible for that pur- 
pose? 

For the plaintiff, it was contended, on the first question, that the 
Auditor, being a mere—ministerial officer, proceeding in a summary 
and ex parte manner, under a special authority, great strictness is re- 
quired; and, in order to divest an individual of his land, without his 
consent, and for a mere nominal consideration, every substantial 
requirement of the law under which the Auditor has acted, must be 
shown to have been complied with. To support this position, the 
following, among other authorities to the same point, were relied on. 
Williams et al. vy. Peyton’s Lessee, 4 Peters’ Cond. Rep. 395. This 
was a case depending on a tax deed, and the Court said: “ As the 
collector has no general authority to sell lands at his discretion, for 
the non-payment of the direct tax, but a special power to sell, in the 
particular cases described in the act, those cases must exist, or his 
power does not arise. It is a naked power, not coupled with an in- 
terest; and in all suclrcases the law requires that every prerequisite 
tothe exercise of that power must precede its exercise; that the 
agent must pursue his authority, or his act will not be sustained by it.” 

“Tt is a general principle that the party who sets up a title must 
furnish the evidence necessary to support it. If the validity of a 
deed depends on an act in pais, the party claiming under that deed is 
as much bound to prove the performance of that act, as he would 
be bound to prove any matter of record on which its validity might 
depend. It sae a part of his title: it is a link in the chain which 
is esseatial to its continuity, and which it is incumbent on him to pre« 
serve. These facts should be examined by him before he becomes a 
purchaser, and the evidence of them should be preserved as a neces- 
sary muniment of his title.” 

In the case of Thatcher v. Powell, 5 Peters’ Cond. Rep. 32., the 
same Court say, “ that no individual or public officer can sell and con- 
vey a good title to the land of another, unless authorized so to do by 
express law, is one of those self-evident propositions to which the 
mind assents without hesitation; and that the person invested with 
such a power must pursue with precision the course prescribed by 
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law, or his act is invalid, is « principle that has been repeatedly re- 
cognized in this Court.” 

The Supreme Court of the State of Virginia say: “ All ex parte 
proceedings being liable to great abuse, must be carefully watched, 
and strictly confined to the ground covered by the law.” 3 Leigh 
Rep. 306. 

The Supreme Court of Ohio say: “The requisitions of the law 
are substantial and useful, and cannot be dispensed with. Tax titles 
are attended with greater sacrifices to the owners of land than any 
others. Purchasers at those sales seem to have but little conscience. 
They calculate on obtaining acres for cents; and it stands them in 
hand to see that the proceedings have been strictly regular.” 2 Ohio 
Rep. 233. This decision is quoted and approved by the Supreme 
Court of the United States, in the case of Games et al. v. Stiles, 14 
Pet. Rep. 328. 

In the case of Rex v. Coke, 4 Cowp. Rep. 26, Lord Mansfield 
says: “ This is a special authority, delegated by act of Parliament to 
particular persons, to take away a man’s property and estate against 
his will; therefore it must be strictly pursued, and must appear to be 
so upon the face of the order.” 

Ourown Supreme Court, in the case of Smith et al. v. Hileman, 1 
Scammon’s Ill. Rep. 325, say: “ A special power, granted by statute, 
affecting rights of individuals, and which divests the title to real es- 
tate, ought to be strictly pursued, and should appear to be so on the 
face of the proceedings.” 

In the case of Day v. Eaton & Co.,1 Scam. Rep. 476, they say: 
“As the proceedings under the statute are summary, it should be 
strictly complied with.” 

In Fitch et al. v. Pinckard et al.,4 Scam. Rep. 78, they say: 
“ Claiming under a sale of this land for taxes due to a Corporation, 
and made by it, it was material to show, not only a power to levy and 
collect a tax, but that the land was subject to that taxation—that 
the tax levied was authorized; that it was due and unpaid, and that 
the powers granted had been strictly complied with.” 

In Hill et al. v. Leonard, 4 Scam. Rep. 142, they say, that “ the 
party relying upon a [tax] deed, must show that all the indispensable 
preliminaries to a valid sale, which the law prescribes, have been 
complied with, or the conveyance will pass no title. This rule is 
founded on authority and reason. The deed of the Auditor to Keyes 
conferred no title, unless made in conformity to all the requirements 
of the law; and the proof of a compliance with the prerequisites to a 
sale, devolved upon the party offering the deed in evidence.” 

These principles were established in England for the protection 
and security of property, and are recognized and unalterably estab- 
lished by the Constitution of Illinois. By the Ist section of the 8th 
article, the right of acquiring, possessing, and protecting property, 
is declared to be inherent and indefeasible. The 8th section of the 
same article declares, that “no freeman shall be imprisoned or dis- 
seized of his freehold, liberties, or privileges, or outlawed, or exiled, 
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or in any manner deprived of his life, liberty or property, but by the 
judgment of his peers, or the law of the land.” The 11th section 
provides, that “no man’s property shall be taken or applied to public 
use without the consent of his representatives in the General As- 
sembly, nor without just compensation being made to him.” 

According to these common law principles, thus secured by con- 
stitutional enactment, before a person can be deprived of his land by 
a tax sale, under the statutes of Illinois, or, which is the same thing, 
before a tax deed can be read as evidence of title, it must be proved— 

1. That the land was subject to taxation; 

2. That it belonged to a non-resident, or that the owner omitted 
to list it for taxation in the county in which it was situated; 

3. That it was duly listed or entered in the Auditor’s office, cither 
by the owner, or by the Auditor, for taxation; 

4. That the taxes were due and unpaid at the time of the adver- 
tisement and sale; — 

5. That the sale was duly advertised; 

6. That the land was regularly and legally sold. 

The Illinois revenue act of 1829, provides, that “it shall not be 
necessary for any purchaser of lands, so sold for taxes, to obtain, 
keep, or produce any advertisement of the sale thereof; but his deed 
from the Auditor of public accounts shall be evidence of the regu- 
larity and legality of the sale, until the contrary shall be made to 
appear.” 

Waiving for the present the power of the Legislature to prescribe 
such a rule, in violation of the rights of individuals to the use and en- 
joyment of their property, it is sufficient for this case, that the rule 
must, according to all the canons of interpretation sanctioned by law 
and reason, be confined strictly to the provision actually made, and 
cannot be extended by inference and implication. The act has only 
made the deed evidence of the sixth or last requisite, leaving the 
other five to be proven by the appropriate evidence, according to the 
requirements of the common law. 

In Fairfax’s Devisee v. Hunter’s Lessee, 2 Pet. Cond. Rep. 630-1, 
the Court, commenting on a statute of Virginia, similar in eve oa 
to the revenue'acts of Illinois, say: “In acts of sovereignty, so highly 
penal, it is against the ordinary rule to enlarge by implication and in- 
ference, the extent of the language employed. It would be to declare 
purposes which the Legislature has not chosen to avow, and to create 
vested estates, when the common law would pronounce a contrary 
sentence; and the guardians of the public interests have not chosen 
to abrogate that law.” 

In Young v. Commonwealth, 4 Bin. Rep. 116, the Court say: 
*¢ When an act of Assembly makes innovations on established rules, 
its positive institutions must precisely be pursued.” 

In Stuart v. Hamilton, 2 Hen. & Munf. Rep., the Court say: “ This 
Court will never give judgment in a summary way, in favor of any 
plaintiffs who do not bring themselves fully within the terms of the 
act under which they proceed.” 
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In Kinney v. Beverly, 2 Hen. & Munf. Rep. 342-3, Judge Roane, 
in commenting on the Virginia revenue act, in a tax title case, says: “ It 
has been said that the omission to return lands to the Commissioners is 
an offence of a higher grade than the omission to pay the tax. While 
this might be safely admitted, yet, in the case of a highly penal act, 
we cannot extend the construction thereof beyond the actual case 
which is provided for.” 

In Azbury v. Calloway, 1 Wash. Rep. 74, the Court say: “ This 
being a new law, introducing a new remedy, contrary to the course 
of the common law, it ought to be strictly pursued.” 

In Mayor, &c. of Alexandria, v. Chapman, 4 Hen. & Munf. Rep. 
276, Judge Roane says: “I shall not add to or alter the law in favor 
of this summary proceeding.” * *  =* «JT can presume no- 
thing to support a summary judgment. These ideas have resulted, 
as well from my own deliberate judgment in the case, as from the 
spirit of decisions in this Court in relation to summary proceedings.” 

In Raplee v. Morgan, 2 Scam. Rep. 563, the Court say: “ The 
Court is not disposed, nor allowed by settled principles of law, to en- 
large by construction the provisions of a penal statute.” 

In 5 Alabama Rep. 421, 465, it is said, that “ statutes which au- 
thorize summary proceedings, must be strictly construed, and cannot 
be extended beyond the actual case provided for.” 

In ex parte Robert B. Randolph, 2 Brockenb. Rep. 447, it is said by 
the Court that “ penal acts should in their construction be strictly con- 
fined to their letter.” 

According to the well established rules of construction, it is clear 
that the Auditor’s deed is only made evidence of the sixth or last 
requirement; that the sale was regularly made as the statute re- 
quired—leaving the other five requisites to be proven by appropriate 
evidence. 

On the second point, it was insisted that the Auditor’s deed, not be- 
ing acknowledged or recorded, was void as against Graves, he being 
a subsequent purchaser for a valuable consideration, without notice of 
the Auditor’s deed. 

The Illinois Registry act of 1833, section 2., provides, that “ after 
the first day of June next, all deeds and title papers, of whatever 
description, for lands lying in this State, whether owned by residents 
or non-residents, shall be recorded in the County where the lands 
are situated.” Section 5. provides, that “from and after the first 
day of August next, all deeds and other title papers which are re- 
quired to be recorded, shall take effect and be in force from and after 
the time of filing the same for record, and not before, as to all credi- 
tors and subsequent purchasers without notice; and all such deeds 
and title papers shall be adjudged void as to all such creditors and 
subsequent purchasers without notice, until the same shall be filed for 
record in the County where the lands may lie.” 

The Auditor’s deed is clearly within the letter of these provisions. 
It is called a deed by the Revenue act: it is called a deed in the record 
of this case, and was never thought to be any thing else. until the 








Graves vy. Bruen et al. 549 


Supreme Court of Illinois, in the plenitude of its wisdom, made the 
noyel discovery that it was a patent emanating from the State. It is 
also clearly within the spirit and intention of the Registry act. That 
act is a substitute for livery of seisin. Its object is, to enable any 
rson who may wish to purchase lands, to ascertain from an exami- 
nation of the records of the County whether the person proposing to 
sell has a good title. To effect this object, it is necessary that every 
deed, affecting his title, whether executed by himself, his duly con- 
stituted attorney, the Sheriff, in satisfaction of judgment against him, 
or by any other person authorized by law, in consequence of some 
act done or omitted by him, to sell and convey his title, should be 
duly acknowledged and recorded. The recording is just as neces- 
sary for the protection of the purchaser in one case as in either of the 
others. Each deed, if it has any operation, conveys the same title. 
In this case, if the Auditor’s deed did not convey the patentee’s title, 
then the patentee was—the owner; and his deed, subsequently exe- 
cuted, conveyed a good title to Graves. If it did convey the pa- 
tentee’s title, then it should have been recorded, in order to give 
notice to subsequent purchasers, and not being recorded, and Graves 
having purchased without notice, it is fraudulent and void as to him. 

Clear as this point is upon principle, it is not without the support of 
high authority. 

The Supreme Court of Illinois, in Robinson v. Rowan, 2 Scam. 
Rep. 501, commenting upon the necessity and effect of recording 
deeds, say: “ A bona fide purchaser is one without notice of a prior 
claim or incumbrance. The object of the recording law was to fur- 
nish this notice; but in default of recording, the purposes of the law 
are effected by notice in any other manner. No difference exists 
between a purchaser at a private sale and one at a Sheriff’s sale.” 

In Jackson v. Terry, 13 Johns. Rep. 474, the Court say: “There 
is no good reason why a Sheriff’s deed, as well as any other, must not 
be recorded. The object of the statute was to enable purchasers to 
ascertain the validity of the title, and to determine whether they 
could purchase with safety; and the law refers them to the record 
for this purpose. If the Sheriff’s sale is to defeat the purchaser, he 
would in vain seek for the evidence of the title. And if it should be 
admitted, as was contended upon the argument, that the return on 
the execution might be so special as to supersede the necessity of 
a deed, it would not dispense with the necessity of having it recorded. 
This return would then be the evidence of title, and ought to be 
considered as falling within the reason of the act: it would be an in- 
strument by which the lands would be affected; and all such are to 
be recorded, or deemed void against subsequent bona fide deeds duly 
recorded. 

The same principle is recognized and decided in 2 Caine’s Rep. 
62; 4 Cowen Rep. 606; 9 Cowen Rep. 125; 4 Mass. Rep. 638; 11 
Mass. Rep. 103; 10 Pick. Rep. 363. 

In Massachusetts, under a recording act similar to ours, it was ex- 
pressly decided that a tax deed must be recorded. 
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In Brinkendorf v. Taylor’s Lessee,4 Pet. Rep. 354, the record 
states that a tax deed was duly recorded; and 6 Paige Rep. 57 shows 
that the Auditor may, under the general provision in our acts, ac- 
knowledge deeds. 

It will be recollected that the Court dispose of this objection to 
the non-registry of the Auditor’s tax deed, in the following extraor- 
dinary manuer. 

“ It is hardly necessary to say that the registry acts do not apply 
to patents, emanating from the State or the United States. In case of 
loss of the original patents, a copy from the records would not be ad- 
missible as secondary evidence to supply its place, and would be of 
no effect for that purpose. In such cases it is necessary to obtain a 
duplicate patent from the authority which issued the first patent. The 
registry laws have no application whatever in such cases.” 

Wonderful! The Supreme Court of the State of Illinois, in the 
middle of the nineteenth century, have discovered for the first 
time, that a tax deed, unproved, unacknowledged, unrecorded, exist- 
ing only in the pocket of its owner, is a patent, emanating from the 
State or the United States—that a’ deed, signed W. L. D. Ewing, 
Auditor, &c., purporting to convey -the land of another individual, 
without his knowledge or consent, for one two hundredth part of its 
value, is a deed of much higher dignity—much more: effective in its 
operation,—enjoying many more privileges and exemptions, and en- 
titled to a more favorable consideration in a Court of Justice, than 
the deed of that individual, executed by himself, freely and volunta- 
rily, for a full consideration! The discoverer is certainly as well 
entitled toa patent right, as was the Englishman, who invented a 
breed of sheep that produced no wool. He‘should at least receive 
from government a pension for four years. ' ' 

To be serious, the notion that a tax deed is a patent, or belongs 
to the same class of instruments, or is to be governed by the same 
rules, or is more effective in conveying the land of an individual, than 
the deed of that individual freely executed, is too preposterous to 
command the respect of the profession. There may possibly be 
some lawyers in the State: who would concur in the decision of the 
Court; but there is no lawyer, who has a professional reputation worth 
possessing, that would put it to the hazard of endorsing the reasons 
given by the Court for its ‘decision—if, indeed, they deserve the name 
of reasons, 

On the third point it was contended that the Auditor’s deed was 
void, unless all the subsiantial requirements of the law had been 
strictly observed and complied with, and that one of these require- 
ments was, that the land should be duly listed or entered in the Audi- 
tor’s office forstaxation, according to its description and class; that the 
amount of the tax could only be ascertained from the number of 
acres, and the class to which it belonged, as, by the provisions of the 
revenue act, all lands were to be divided into two classes, and taxed 
by the acre; that any listing which omitted the number of acres and 
ihe class, was radically defective, and could not authorize the imposi- 
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tion of any tax, as it did not furnish the basis by which alone the 
amount of the tax to be assessed could be ascertained; that the evi- 
dence offered not only tended to prove, but did fully prove, in the 
only way in which a negative could be proved, that the land had 
not been duly listed, and that the only listing in the Auditor’s office 
omitted altogether to show the number of acres and the class of the 
land, and was therefore improperly withheld from the jury. 

In Games et al. v. Stiles, 14 Pet. Rep. 330-1, which was a tax title 
case from Ohio, the necessity of listing er entering the land was ex- 
pressly decided. The objection was, not that the land had not been 
listed, but that the evidence did not show the manner of the listing, 
so as to enable the Court to determine that it was correctly done. 
After stating the general principle, that the purchaser at tax sales is 
bound to see and prove that the requirements of the law, subjecting 
the land to sale for taxes, had been strictly observed, the Court say: 
“The first important step is to show that the land was listed for 
taxation. On this depends the validity of the subsequent proceed- 
ings. 7” - a But, in this record, we have no evidence 
that the land was entered according to law, except the mere state- 
ment of the fact by the Auditor, that it was soentered. * * * 
Must not the record itself be produced, or an exemplification of it, 
which would show how it had been entered, and enable the Court to 
judge of the regularity of the entry? That this should be required, 
seems too clear for argument.” 

The same doctrine; is recognized in 6 N. Hamp. Rep. 192; 14 
Mass. Rep. 178; 8 Pick. Rep. 439; 20 Pick. Rep. 421; 4 Blackford 


Rep. 70; 4 Scam. Rep. 79; 2 Hen. & Munf. Rep. 342; 4 Peters ° 


Rep. 357. 

In the case under consideration, a sworn copy of the record was 
produced; and it showed most clearly that the listing was not ac- 
cording to law; that it omitted the only thing from which the amount 
of the tax could be ascertained; and, strange as it may appear, these 
very defects are made the pretext for‘excluding the evidence. Bya 
strange construction, Graves is presumed to have forfeited his land, 
and required to prove negatively, that he has not forfeited it. This 
he can only do by producing the record, or showing that there is no 
record. If he produces the record, and it is made according to law, 
it confirms the presumption against him: if it is radically defective, 
and shows that his land is not forfeited, then it is excluded because of 
those very defects, the existence of which he is required to prove. 
Whether it is perfect or imperfect, right or wrong, his land most go. 

If it is shown that there is no record in the Auditor’s office, it is 
answered that there may have been one made at the time, which has 
since been lost or destroyed. If a record, containing many pages, 
but still defective, is shown, it is replied, that there may be another 
more complete record. If it is shown that there is no other record, 
it is answered “* non constat,’ but the defects in that large record may 
be explained in some other part of it: the blanks refer to the first 
entry in the column in which they occur.” This might do, coming 
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from a lawyer having a desperate case to maintain; but that 
an upright, intelligent, and impartial ‘Court, having no interest 
to sustain tax titles, should sanction such doctrines, is a little re- 
markable. It is unreasonable to require a party to prove a nega- 
tive. It is tyrannical to require such proof, and then reject the 
only evidence by which it could be made. It is always difficult 
and frequently impossible to prove a negative. Full and plenary 
proof therefore is not to be required in such a case. The evidence 
offered was amply sufficient to take from a pocket tax deed its magic 
influence, and put its owner upon the proof that the land had been 
listed in another book, or that the defects appearing in the record, 
a copy of which was offered in evidence, were supplied or obviated 
in some other part of the same /arge record. See6 N. Hamp. Rep. 
189; 7 Pick. Rep. 17; 4 Blackford Rep. 70; 4 Pet. Rep. 357; 
14 Pet. Rep. 350; 1 Starkie’s Ev. 193, 202, 212, 439, 68-9; Green- 
leat’s Ey. sect. 49, 78, 485, 508; 2 Eng. Com. Law Rep. 348; 6 ib. 
363, 373, 385; 7 ib. 448; 13 716.78; 15 7b. 387; 3 Bibb Rep. 327-9; 
6 Bin. Rep. 327. 

Upon this point, the Court, in the case we are examining, say: 
“The next question is on the admissibility of the evidence offered to 
defeat the Parenr, on the ground that the land included therein, 
was not duly listed according to law. The testimony and diagram 
annexed, show nothing, in our opinion, which would justify the Court 
in determining that such land was not correctly listed. Although the 
diagram shows some of the columns blank, yet non constat, but the 
proper heading would be found in all cases by tracing the columns 
back to the first entries. The entries of dates, numbers, qualities, 
&c., are not necessarily repeated. The blank in the columns refers 
back to the first entry; and the loose and indefinite proof offered, 
being calculated to mislead the jury, was properly rejected by the 
Court.” 

The proof was a diagram, which the chief clerk in the Auditor’s 
office, and E. H. Buckley, swore was correctly copied from the tax- 
book in the Auditor’s office; so that the looseness and indefiniteness 
alluded to, were in the record of the listing—the very thing intended 
to be proven, and not in the evidence by which these qualities were 
shown to belong to the record. The blanks alluded to were in the dia- 
gram, and if they were not in the record from whence it was taken, 
it was not truly copied; and the witnesses who swore that it was so 
copied, are perjured. If there were any marks of reference in the 
blank columns, then the person making the copy should have referred 
back to the next preceding entry in the column, and placed what 
was there entered in his diagram; or, according to the new dis- 
covery made by the Court in the art of book-keeping, to wit, that 
an entire blank, without any marks of reference, does, nevertheless, by 
a sort of ex vi termini, refer back, not to the next preceding, but to 
the first entry in the column, that first entry should have been in 
serted in the diagram—otherwise, it was not a true copy. But as _ 
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this is a new rule in book-keeping, it was not perhaps a violent pre- 
sumption that the witnesses were ignorant of its existence. 

here was a column in the diagram for the number of acres, but 
it was blank, without any marks of reference. There was no column 
either in the tax-book or the diagram for the class or the quality of 
the land. | 

In the opinion of the Court, Graves was deprived of his land 
simply by a tax deed: according to the constitution, he could not be 
deprived of it but by the judgment of his peers, or the law of the 
land; ergo, a tax deed is “ the law of the land.” 

Lord Coke said, “the law of the land” meant “ the due course and 
process of law.” Mr. Webster has said, “it is a law which hears 
before it condemns; which proceeds upon inquiry, and renders judg- 
ment only after trial.” Judge Tucker says it means that “no man 
shall be deprived of his property without being first heard in his 
own defence.” 2 Hen. & Munf. 336. Chief Justice Ruffin says, 
“it does not mean merely an act of the Legislature, for that con- 
struction would abrogate all restriction on legislative authority. 
The clause means that statutes, which would deprive a citizen of the 
rights of person and property, without a regular trial, according to 
the course and usage of the common law, would not be the law of the 
land in the sense of the constitution.” Hoke v. Henderson, 4 Dev. 
N. C. Rep. 15. Mr. Justice Story, in his Commentaries on the Consti- 
tution, vol. iti. 661, and Justice Bronson, in 4 Hill N. Y. Rep. 146 
& 147, adopt the same construction. 

These definitions and constructions were once thought to be clear, 
concise and correct expositions of the phrase, “ the law of the land,” 
in the sense of Magna Charta and the American Constitutions. But 
the science of law, in common with all other human institutions, is 
progressive, and it must be admitted that the definition of our own 
Court, is in many respects an improvement upon all the others. In 
the first place it is shorter than either of them, consisting of only two 
monosyllabic words—tax, deed. In the second place, it is tangible: 
it has body and substance—we can see and handle it. In the third 
place, it is cheap: it costs only two dollars and forty cents. In the 
fourth place, in the expressive, figurative language of the Supreme 
Court of the State of Illinois, in the case of Vance v. Schuyler et al., 
“it is not only a formidable weapon of offence, but it is also an im- 
penetrable shield against all attacks; it slays all who stand in its way, 
and protects its owner from being slain because he is unarmed, or be- 
cause his adversary can’t find Ais arms.” And in the fifth place, its 
owner can conceal it in his pocket, and keep his victim in total igno- 
rance of its existence until he is ready to slay him. 

These are only a few of the many advantages of the improved 
modern definition over all its predecessors. They are sufficient, how- 
ever, to secure its general adoption by all jurists. It is said that 
words and their definitions are synonymous, and may be used indiffe- 
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rently. For the sake of novelty and of doing just honor to our judi- 
ciary in the State of Illinois, would it not be well for the Convention, 
that is to be convened to amend our Constitution, to substitute this 
definition for the original phrase, “no freeman shall be disseized of 
his original freehold but by the judgment of his peers or a tax deed.” 
It would look quite as well in a Constitution as in a judicial decision, 
and would be especially agreeable to those large Land Companies 
which have speculated in buying so many copies of “the law of the 
land,” according to the last and most approved signification of that 


phrase, 


SELECTIONS FROM 6 HILL’S NEW YORK KEPORTS. 


Action. The rule that an action lies on a promise to pay money 
on demand, without previously demanding it, ought not.to be ex- 
tended to new cases. Downes v. the Phenix Bank of Charlestown, 297. 


Adverse Possession. If a husband, seized as tenant by the cur- 
tesy, give a deed in fee, and the grantee enter and continue in 
possession, claiming to own the whole estate absolutely, such posses- 
sion will be regarded as adverse to the wife, and those claiming 
under her, from the period of the husband’s death. Constantine v. 
Van Winkle, 177. 


Attorney. After the attorney of record has left the State with the 
fixed intention of taking up his residence elsewhere, his name can 
no longer be used in conducting the suit even by his law partner. 
The Chautauque County Bank v. Risley, 375. 


Administrator. A foreign administrator cannot sue in the Courts 
of this State; nor can he interfere with a suit commenced here by 
a domestic administrator. Chapman, adm’r &c. v. Fish, 554. 


Agent. An agent authorized to sell an article,is presumed to pos- 
sess the power of warranting its quality and condition, unless the con- 
trary appear; and this, whether the agency be general or special. 
Nelson v. Cowing & Seymour, 336. 


Bankrupt and Bankrupt Law. The second section of the Bankrupt 
act of 1841, declaring certain transfers of property void, renders 
them so only as to persons claiming in virtue of 
the act. Dodge and M’Clure v. Sheldon, 9. 


proceedings under 
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The defendant’s liability for a tort is not affected by his discharge 
under the bankrupt law, unless, before the petition in bankruptcy 
was presented, the demand had become a debi, by being converted 
into judgment. Crouch v. Gridley, 250. 


Bill of Exceptions. In general, where irrelevant evidence is al- 
lowed to be given, and the party objecting moves for a new trial on 
a bill of exceptions, the motion will be granted, without enquiring how 
far the evidence may have influenced the verdict. Myers v. Malcolm 
and another, 292. 


Promissory Notes. An innocent holder of negotiable paper, who 
has received it in the usual course of trade, for a valuable consideration, 
though from a person having no title and no authority to transfer it, 
will be protected even as against the claim of the previous owner. 
Stalker v. M’Donald_and others, 93. 

Held otherwife, however, where it appeared that the paper was re- 
ceived as security for an antecedent debt, due from the person who 
made the unauthorized transfer, and the holder neither parted with 
value on the credit of it, nor relinquished any previous security. id. 

An endorsement is valid, though written with a lead pencil. 
Brown v. the Butchers’ and Drovers’ Bank, 443. 

Where the payee of a usurious note endorsed it to a third person, 
for a valuable consideration, who took it without notice of the usury, 
and afterwards brought an action against the payee, secking to charge 
him as endorser, held, that the endorsement amounted to a new and 
independent contract between the parties, and that the usury was no 
defence. M’Knight v. Wheeler, 492. 

A note dated on the 15th, and made payable to L. or bearer, in 
six months, was transferred by L. on the 29th, with an endorsement 
upon it signed by him in these words—“I guaranty the payment of 
this note.” Held, in the action brought by R. to recover the amount 
of the note, that L. was liable as endorser, on proof of demand and 
notice, though it did not appear that the guaranty was made to R. 
Leggett v. Raymond, 639. 


Canals. The owner of lands “ appropriated by the canal com- 
missioners to the use of the public,” is entitled to have his damages 
appraised as soon as the agents of the State have taken possession of 
the property, and commenced executing the contemplated work. He 
is not bound to wait until the work is completed. The People, ex. 
rel. Utley, v. Hayden and others, canal appraisers, 359. 


Carrier. Where goods are delivered to a carrier, marked for a 
particular destination, without any directions as to their transporta- 
tion and delivery, save such as may be inferred: from the marks 
themselves, the carrier is only bound to transport and deliver them 
according the established usage of the business in which he is en- 
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gaged, whether the consignor knew of the usage or not. Van Sant- 
voord and others v. St. John & Tousey, 157. 

The usual contract of a carrier of passengers includes an undere 
taking to receive and transport their baggage, though nothing be 
said about it; and if it be lost, even without the fault of the carrier, 
he is responsible. Hawkins v. Hoffman, 586. 

The term baggage in such cases does not embrace samples of mer- 
chandize carried by the passenger in a trunk, with a view of en- 
abling him to make bargains for the sale of goods. id. 

Nor does the term embrace money in the trunk, or articles usually 
carried about the person, and not as baggage. id. 

Otherwise, however, as to articles for the personal use, conveni- 
ence, instruction or amusement of the passenger on the way, and 
usually carried as baggage; e. g. wearing apparel, brushes, writing 
materials, books, fishing tackle, &c. id. 


Constitutional Law. 'o constitute a bill of credit within the mean- 
ing of art. 1, § 10 of the Constitution of the United States, the paper 
must be such as is designed to circulate as money, or answer the ordi- 
nary purposes of coin. The State of Indiana v. Woram and siz others, 33. 


Corporation. The word person in a statute may include a corpora- 
tion. id. 


Court of a Justice of the Peacee A summons issued by a Justice, 
stating a cause of action exceeding in amount the jurisdiction of the 
Court, is a nullity, and lays the defendant under no obligation to ap- 
pear. Yager v. Hannah, 631. 


Damages. In an action for assault and battery, though it appeared 
that the defendant had been prosecuted criminally for the same 
matter, and fined $250, which he had paid; held, that the plaintiff 
might nevertheless recover exemplary damages, if the jury thought 
proper to allow them. Cook v. Ellis, 466. 


Dedication. A dedication of land to the inhabitants of a town for 
a burying ground, is valid, and precludes the owner from exercising 
his former rights over it. Hunter v- the Trustees of Sandy Hill, 407. 

The public right of exclusive enjoyment will continue in such case 
until the place loses its identity as a burying ground. id. 

No deed or other writing is necessary to constitute a dedication. id. 


Deed. Where a deed of lands was given by a husband and wife 
in 1760, to a purchaser in good faith and for a valuable consideration, 
the wife being then seized of the fee in her own right, and it appeared 
that the purchaser was in possession at the time of the passage of the 
act of February 16th, 1771, entitled “an act to confirm certain an- 
cient conveyances,” &c.: Held, that the deed was valid and opera- 
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tive as against those claiming under the wife, though she had never 
acknowledged it in any form. Constantine v. Van Winkle, 177. 

The surrender or destruction of a deed of lands will not operate 
to revest the grantor with the title. Raynor v. Wilson, 469. 


- Ejectment. A mortgage given by the plaintiff in ejectment to a 
third person, being a mere security, and not an outstanding title, 
cannot be set up by the defendant to defeat a recovery. id. 


Evidence. Parol evidence is not admissible in a Court of Law 
to show that a deed absolute on its face was intended as a mortgage. 
Webb v. Rice and another, 219. 

Declarations made by the owner of a chose in action, are not 
admissible to affect the rights of one subsequently deriving title from 
him. Stark v. Boswell, 405. 


Guaranty. A letter of guaranty, addressed by the defendant to a 
mercantile firm, was as follows: “If you will let A. have one hun- 
dred dollars’ worth of goods on a credit of three months, you may 
regard me as guarantying the same.” Held, that notice of accep- 
tance was not necessary to render the defendant liable, but that he 
became absolutely bound the moment the goods were delivered in 
compliance with the guaranty. Smith & Crittendon v. Dann, 543. 


Jurisdiction. An action on the case for an injury to real property, 
situated in another State, cannot be maintained in the Courts of 
this State. Waits’ adm’rs v Kinney, 82. 


Larceny. Under an indictment for larceny, alleging the goods 
to be the property of F., and to have been stolen from him, the 
prisoner may be convicted, though it should turn out: that F’s pos- 
session was acquired by theft; and hence the inquiry whether F. 
had thus acquired possession, is irrelevant. Ward v. the People, 144. 


Lien. Vf a common carrier be induced to deliver goods to the 
consignee, by a false and fraudulent promise of the latter that he 
will pay the freight as soon as they are received, the delivery will 
not amount to a waiver of the carrier’s lien, but he may disaffirm 
and sue the consignee in replevin. Bigelow v. Heaton, 43. 


Limitations, statute of. The statute of limitations is a defence not 
favored, and the party intending to rely upon it must plead it in the 
first instance. He will not be allowed to: amend by adding such 
_ Wolcott v. McFarlan, 227. Lovett v. Cowman, impleaded, &c., 


Mortgage of Vessels. A mortgagee of a ship, who has taken pos- 
session and caused it to be registered in his own name, will in gene- 
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ral be liable for supplies furnished and repairs made; and _ this, 
though his relation to the ship was unknown to the creditor when 
the demand arose. Miln v. Spinola, 218. 


NVon-Imprisoument Act. To authorize the granting of a warrant 
under the fourth section of the non-imprisonment act, the affidavit 
on the part of the creditor must make out a plain case. The 
People, ex rel. Van Valkenburgh, v. the Recorder of Albany, 429. 

Where the application was under the second subdivision of the 
above section, and the affidavit stated in general terms that the 
debtor had “ rights in action, or some interest in public or corporate 
stock, money, or evidences of debt,” which he unjustly refused to 
apply toward the payment of a judgment, without designating the 
particular species of property on which the charge was founded; 
held, insufficient to authorize the issuing of a warrant. id. 


Officer. An officer has no right to break the outer door of a 

man’s dwelling-house, for the purpose of serving civil process in the 

rst instance, whether the process be against his person or property. 
Glover v. Whittenhall, 597. 

But where the execution of the process has been properly com- 
menced, the officer may afterwards break the outer door, if neces- 
sary, for the purpose of continuing and completing the performance 
of his duty. id. 


Partnership. 'Though it appeared that each of two partners had 
repeatedly, with the knowledge and assent of the other, endorsed ac~ 
commodation notes in the firm name; held, not sufficient evidence 
that either of them was authorized to sign the firm name to a note 
as maker and surety. Early v. Reed, and Reed impleaded, &c., 12. 


Payment. A payment in counterfeit bank bills is a nullity, and 
will not discharge the debt, though both parties suppose them to 
be genuine. Thomas v. Todd, 340. 

So of payment in the genuine bills of-a bank that has failed, nei- 
ther party being aware of the fact. id. 

But in these cases, the party receiving the bills must return them 
within a reasonable time after discovering their worthlessness, or he 
will be obliged to sustain the loss. id. 


Practice. The filing of a declaration is not the commencement 
of a suit; but the commencement dates from the time of actual ser-, 
vice upon the defendant. Johnson v. Comstock, 10. 


Property. If one wrongfully take another’s grain, and manufacture 
it into whisky, the property is thereby changed, and the whisky be- 
longs to the manufacturer. Silsbury & Calkins vy. McCoon & Sher- 
man, 425. 
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Sheriff. In an action against the sheriff for neglecting to return h 
a fi. fa., the plaintiff is prima facie entitled to recover the whole 
amount due on his judgment, upon proving the alleged neglect with- ; 
out showing that the defendant in the fi. fa. had sufficient property iy 
to satisfy it. Pardee v. Robertson, sheriff, &c., 550. 









Witness. The public prosecutor has no right to object, on the 
trial of an indictment, that a question put to one of the witnesses, 
calls for an answer tending to expose him to criminal punishment, 
this being an objection which the witness alone is authorized to if 
make. Ward v. the People, 144. 

Where, in assumpsit against several partners, one of them pleaded 
his discharge under the bankrupt act, and thereupon a nolle prosequi 
was entered as to him; Ae/d, that he was a competent witness for his 
copartners, provided he released all interest in the surplus of his 
effects. Butcher and—another v. Forman & Johnson, 583. 
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Erie Common Pleas, Ohio—M. H. Titpen, President Judge. In 
Chancery. 









Wim T. Pease vs. tHe Sanpusky Sream Boat Company 
AND OTHERS. 






[Reportep By E. B. Saper. | 






In order to maintain a suit in equity, the complainant must have, or at least claim to 
have an interest in the subject matter; and this must distinctly appear in the 
bill, or a demurrer will be sustained. 






Demurrer lies when the party has adequate remedy at law. 





Where an association of individuals is formed, and a certain board of directors 
authorized to settle their affairs, the whole board must be present at the settle- 
ment: a majority alone cannot act and bind the parties. 






Tue bill in this case, to which the defendants demurred, stated that 
in 1835 the owners of the numerous steam boats on the lakes entered 
into an association or combination to run their boats together, and 
divide their earnings according to the value of the several boats, 
which value was agreed upon by the parties to the association. The 
bill then states what boats were put into said combination, and the 
amount each was valued at; that it was agreed said association should 
be managed by a Board of Directors, composed of persons whose names 
are mentioned. It was also agreed by the owners that each boat 
should have an agent at Buffalo to manage its concerns there. That 
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the steam boat Sandusky was owned by said Company, and Pratt, 
Taylor & Co. were their agents in Buffalo, with full powers to act. 
That a settlement was made between the owners of said boats Au- 
gust Ist, 1835, whereby it appeared the Sandusky had earned much 
more than she was entitled ‘> under said articles of association, and 
therefore was found to be indebted to the association to the amount 
of $4285, for which sum Pratt, Taylor & Co. drew, as agents of 
said boat, four drafts on said Sandusky Steam Boat Company, which 
drafts are made payable to said complainant as Secretary of said 
Association. That these drafts were intended for the benefit of cer- 
tain other boats mentioned in said bill. That the Sandusky Steam 
Boat Company refused either to accept or pay the drafts, although 
that amount was justly due, and Pratt, Taylor & Co. authorized to 
draw for it. The drafts were returned to complainant as Secretary, 
when the Company refused to accept them; and soon after said As- 
sociation was dissolved. That in 1840,the Sandusky Steam Boat 
Company passed a resolution appropriating $3000 to abide the result 
of any suits commenced, or which might be commenced against 
Pratt, Taylor & Co., for any liabilities which they might have in- 
curred in managing the Company’s business at Buffalo. That in Octo- 
ver, 1841, complainant commenced a suit at law against said Company 
on said drafts, for the benefit of John Wilber, who was then and is 
still the sole owner, having obtained them from the boats which were 
originally entitled to them, together with all their equities against 
said Company. That said suit was tried at the July term of the 
Supreme Court in Erie county, 1843, and the Court having charged 
the jury, that, as the parties to the Association had agreed that settle- 
ments should be made by a certain Board of Directors, all the mem- 
bers of the Board must be present, and that a majority could not 
alone act and bind the parties, the complainant thereupon asked to 
and became nonsuit. ‘The complainant then alleges, as all of said 
Directors were not present at said settlement, he has no remedy at 
law, and he comes into chancery for relief. That since said suit the 
Steam Boat Sandusky has been burned, and the Company dissolved. 
The bill makes the stockholders parties, and asks to ne them ac- 
count for dividends, &c. which they have received. It alleges that 
the owners of the boats connected with said Association, were so 
numerous the complainant could not make them parties, and asks to 
prosecute in his own name for all who have any interest in the 
matter. But the complainant then alleges that no one has now any in- 
terest in the amount due from the said Sandusky Steam Boat Com- 
pany, but said John Wilber, who is made defendant to the bill. The. 
bill concludes with a prayer for specific and general relief. 

Parisn & Sapzer and L. 8. Beecuer, in support of the demurrer, 
claimed,— 

1, That the bill showed that the complainant had no interest in 
the subject matter of the suit. He is but a mere volunteer. Sach 

a person cannot sustain a bill in equity. Story’s Equity Pleading, 
198, 200. This objection is good om demurrer. Story’s Eq. Pl. 76, 
389, 
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2. That the fact of the pretended settlement being made by a 
part instead of all the Directors, did not authorize the complainant 
to come into equity to enforce that which was null and void at law; 
merely because it was null and void. 

3. That the complainant or any other person could not come into 
this Court to enforce the collection of the drafts. The remedy on 
themis at law. But, if the drafts are null and void, because the 
pretended settlement is illegal, and therefore no settlement, then— 

4. The claim, if any ever existed, is barred by the statute of limi- 
tations, as six years expired before the filing of the bill. Courts of 
Equity are governed by the statute of limitations the same as Courts 
of law. 1 Story’s Eq. 73 & 502; Wright’s Rep. 526; Story’s Eq. Pl. 
581; 7 John. Chan. Rep. 118; 10 O. Rep. 524. 

This objection is good on demurrer, where,in the language of 
Judge Story, “it appears on the face of the bill that the cause of 
action, (arising on a simple contract,) accrued rnore than six years 
before the filing of the bill.” Story’s Eq. Pl. 378. Sec. 484, ch. 10. 

Reser & Camp and S. F. Taytor argued the case for complain- 


ant, but as their arguments were oral and I took no notice of their au- 


thorities or points at the time, I will not attempt to state even their 
substance, as I might do them injustice. They claimed however, as 
Pease had the legal title to the drafts, he being the payee, it was 
proper for him to file the bill for the cestui qui trust. To which 
defendant’s counsel replied—if it were the drafts the complainant 
sought to enforce, his remedy was clearly at law; but if they were 
void, and complainant sought to make defendants account for moneys 
received by them, then he certainly had no claim or interest in the 
matter. 


By Tae Court. On demurrer toa bill in Chancery, all the facts stated 
in the bill, that are well pleaded, must be taken as true. Adopting 
this test of truth, it is impossible not to see that injustice is likely to 
be done, unless we can in some form decree relief between these par- 
ties. But how much soever we might be inclined to investigate the 
merits of this case, there is a defect in the very frame and constitu- 
tion of the suit, from which, as it seems to us, there is no escape. 
This conviction has relieved us from the investigation of the various 
points debated at bar. We base our decision upon a single objec- 
tion raised by the demurrer, as we see no way in which it can be 
avoided so as to present the others. 

In order to enable a person to maintain a suit in equity, and be- 
fore he can be subjected to a suit in equity, he must have, or at 
least claim to have, in the one case an interest, and in the other a 
title to and an interest in the subject matter. And this must distinctly 
appear. If it do not, the bill is fatally defective as to him, and must 
be dismissed on demurrer. Ifa person thus situated is made defend- 
ant even to a bill of discovery only, he may demur, because he is a 
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competent witness. Both parties are entitled to examine him as such, 
and they have no right to involve him as a party to their litigation. If 
such a person officiously comes into a Court as a complainant, he will 
be turned out with costs. The duty of a Court of Equity is to try real 
cases. It does not undertake to try feigned issues, nor to investigate 
mere abstract questions. A party,who would therefore invoke its 
power in any case, must show that he has a title to relief and an 
interest in the thing with respect to which itis claimed. 

The rule thus cited will at once be recognized as sound: it is just 
as palpable to us that its operation must be to defeat this suit. 

“The bill is framed with a double aspect.” The Court then 
states the principal substance of the bill, which it is deemed unne- 
cessary here to repeat. The Court then says: “ Upon these facts, 
one object of the bill is to enforce the collection of the drafts which 
the defendants are bound to pay as is claimed. We do not stop to 
consider the title to complainant as the drawee of these bills, and 
asking a decree upon them, because the bill itself discloses that they 
are void, If they can be enforced against any one, it is not against 
these defendants. But if the drawing of these bills by the defend- 
ants’ agents in Buffalo was a waiver of the objection, that they were 
not drawn pursuant to a settlement by a full Board of Directors, the 
fact is one properly appealing to a Court of Law; and, if considered 
as a fact in the case, it shows that there is a complete and adequate 
remedy at law, and thus sustains the demurrer on that ground. But 
it would be wrong to consider the defendants’ agents as having au- 
thority to waive the objection. If Pratt, Taylor & Co. were au- 
thorized to draw at all, the power ought to be construed, especially 
in suits between members of the Association itself, to be a power to 
draw for balances found only in the manner provided for in the arti- 
cles and constitution of the Association. 

It is obvious therefore that the only ground upon which the real 
party in interest can come into a Court of Equity, is that of account. 
If at the period of settlement, August Ist, 1835, there was a balance 
due from these defendants, and Wilber has in any way acquired a 
right to that balance, it would entitle him to have the partnershi 
account taken and the balance ascertained and paid to him. It is 
alleged in the bill that he, and not the complainant, has acquired and 
now holds that right. It is also alleged that the complainant has no 
interest in and no right to the moneys in controversy. He is the mere 
naked bailee of the paper on which the drafts are drawn, having no 
claim to the proceeds when collected. He asserts no claim against 
Wilber. He does not allege that Wilber refuses to receive the 
drafts, or that he is in any way responsible if Wilber will not: 
receive them. He professes to come into Court as the guardian of 
Wilber’s rights, as identical with him, and yet makes him a de- 
fendant, and in effect prays that a decree may be made in favor of 
one defendant against the other defendants. ie might be properly 


told that it will be time enough for the Court to act when Wilber 
thinks proper to make his complaint. Wilber is the only one who 
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can complain. He is the one entitled to demand an account. His 
right to this is independent of and unconnected with the drafts, and 
may exist though the drafts are void. We conclude, therefore, that 
the defendant, Wilber, is the sole owner of the subject matter of the 
bill—that the complainant has no interest whatever therein, legal or 
equitable, and has therefore no title to sue. The bill is dismissed. 





The Project of extending Admiralty Jurisdiction over the Lakes and 
“Rivers of the United States. 


(By te Epiror. | 


Ir is no doubt generally known to the profession, that during the 
first session of the last Congress, at the request of one of the judi- 
ciary committees, Mr. Justice Story prepared a bill for extending 
the admiralty jurisdiction of the United States Courts over the lakes 
and navigable rivers of the United States, which received the appro- 
val of all the Judges of the Supreme Court then at Washington. 
Such, at least, is the information I have received from one of them, 
At that session, however, nothing was done towards the passage of 
that bill. But at the second session, Congress passed an act, approved 
Feb. 26, 1845, entitled “ An act extending the jurisdiction of the Dis 
trict Courts to certain cases, upon the lakes and navigable waters 
connecting the same;” which act is in the following words: 


Be it enacted by the Senate and House of Representatives of the U. States of America, in 
Congress assembled, That the District Courts of the United States shall have, possess, 
and exercise, the same jurisdiction in matters of contract and tort, arising in, upon, 
or concerning, steamboats and other vessels of twenty tons burden and upwards, 
enrolled and licersed for the coasting trade, and at the time employed in the business 
of commerce and navigation between ports and places in different States and Ter- 
ritories upon the lakes and navigable waters connecting said lakes, as is now pos- 
sessed by the said Courts in cases of the like steamboats and other vessels employed 
in navigation and commerce 854 the high seas, or tide waters, within the mg rense 
and maritime jurisdiction of the United States; and in all suits brought in suc 
Courts in all such matters of contract or tort, the remedies and the forms of process, 
and the modes of proceeding, shall be the same as are or may be used by such Courts 
in cases of admiralty and maritime jurisdiction: and the maritime law of the 
United States, so far as the same is or may be applicable thereto, shall constitute 
the rule of decision in such suits, in the same manner, and to the same extent, and 
with the same equities, as it now doesin cases of admiralty and maritime jurisdic- 
tion; saving, however, to the parties the right of trial by jury of all facts put in issue 
in such suits, where either party shall require it; and saving also to the parties the 
right of a concurrent remedy at the common law, where it is competent to give it, 
and. any concurrent remedy which may be given by the State laws, where such 
steamer or other vessel is employed in such business of commerce and navigation. 
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It will thus be seen that the navigable rivers not connecting the 
lakes, are excluded from the benefits of this law. Of the motives for 
this exclusion, I am not so informed as to be able to speak with con- 
fidence. But that there are no well founded reasons, seems to me to 
be very clear; and upon this proposition, in connexion with the general 
subject, I propose to submit a few considerations. 

By the federal constitution, (art. 3, sec. 2,) the judicial power is 
extended “ to all cases of admiralty and maritime jurisdiction.” Mr. 
Justice Story, in his Commentaries, (vol. iii. p. 526,) says: “The ju- 
risdiction claimed by the Courts of Admiralty, as properly belonging 
to them, extends to all acts and torts done upon the high seas, and 
within the ebb and flow of the sea, and to all maritime contracts, 
that is, to all contracts touching trade, navigation, or business upon 
the sea, or the waters of the sea within the ebb and flow of the tide.” 
He afterwards speaks more in detail of these different classes of cases. 

The first class, consisting of acts and torts, and depending upon lo- 
cality, he subdivides “into two great branches, one embracing cap- 
tures and questions of prize, arising jure belli; the other, embracing 
acts, torts, and injuries strictly of civil cognizance, independent of 
belligerent operations.” 

Of the first of these subdivisions, that of prizes, it is unnecessary 
here to speak, as they can have little or no application to our rivers, 
and not much to our lakes. Of the second subdivision, he speaks as 
follows, (page 530:) “The other branch of admiralty jurisdiction, 
dependent upon locality, respects civil acts, torts and injuries done on 
the sea, or (in certain cases) on waters of the sea where the tide ebbs 
and flows, without any claim of exercising the rights of war. Such 
are cases of assaults, and other personal injuries; cases of collision, 
or running of ships against each other; cases of spoliation and damage, 
(as they are technically called,) such as illegal seizures, or depreda- 
tions upon property; cases of illegal dispossession, or withholding 
possession from the owners of ships, commonly called possessory suits; 
cases of seizures under municipal authority for supposed breaches of 
revenue, or other prohibitory laws; and cases of salvage for merito- 
rious services performed in saving property, whether derelict or 
wrecked, or captured, or otherwise ir} imminent hazard from extra- 
ordinary perils.” 

Of the second class he speaks as follows, (page 532:) “The re- 
maining class respects contracts, claim$, and services purely maritime. 
Among these are the claims of materjal-men, and others for repairs 
and outfits of ships belonging to foreign nations, or to other States; 
bottomry bonds for moneys lent to ships in foreign ports to relieve 
their distresses, and enable them to complete their voyages; surveys 
of vessels damaged by perils of the seas; pilotage on the high seas, 
and suits for mariners’ wages.” 

Thus far he has been speaking of civil jurisdiction. On the subject 
of criminal jurisdiction he thus speaks, (page 534:) “ But it also em- 
braces all public offences committed on the high seas, and in creeks, 
havens, basins, and bays, within the ebb and flow of the tide, at least 
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in such as are out of the body of any county of a State. In these 
places the —— of the Courts of Admiralty over offences is 
exclusive; for that of the Courts of common law is limited to such 
offences as are committed within the body of some county: and on 
the sea coast there is an alternate or divided jurisdiction of the 
Courts of common law and admiralty, in places between high and 
low water mark; the former having jurisdiction when, and as far as 
the tide is out, and the latter when, and as far as the tide is in, 
“oe ad filum aqua, or to “ high water mark.” 

have thus presented, in the. very words of Mr. Justice Story, 
the subjects of admiralty jurisdiction. It will be observed that the 
criterion, both as to contracts and torts, is a local one, namely, where 
the tide ebbs and flows. The reason is, that such was the English cri- 
terion, at the time of the framing of the constitution; and the first 
question is, whether Congress has power to confer admiralty jurisdic- 
tion any where else. — 

In the case of the steamboat Jefferson, (10 Wheaton, 428,) which 
was a libel in rem, in the District Court of Kentucky, for wages 
earned on a voyage from Shippingport, in that State, up the river 
Missouri and back again to the port of departure, it was held that 
Congress had not conferred jurisdiction upon the federal Courts 
in such a case; and it was dismissed for want of jurisdiction. But 
there was a query as to what Congress might do, and the Court said: 
“Whether, under the power to regulate commerce between the 
States, Congress may not extend the remedy by the summary process 
of the admiralty, to the case of voyages on the Western waters, it is 
uunecessary for us to consider. If the public inconvenience, from the 
want of a process of an analogous nature, shall be extensively felt, 
the attention of the Legislature will doubtless be drawn to the sub- 
ject.” And with these hints the question was dismissed. 

The case of the steamboat Planter, (7 Peters 324,) was a libel in 
rem, in the District Court of Louisiana, to enforce a lien for work, labor 
and materials in repairing said boat at New Orleans, where all her 
owners resided. An objection was made to the jurisdiction of the 
Court, on the ground that the tide did not ebb and flow at New 
Orleans. But the Court maintained jurisdiction, because there was 
a perceptible tide there, saying—* We think that, although the cur- 
rent in the Mississippi, at New Orleans, may be so strong as not to be 
turned backwards by the tide, yet, if the effect of the tide upon the 
current is so great as to occasion a regular rise and fall of the water, 
it may be properly said to be within the ebb and flow of the tide.” 
But not a word was said, or required to be said, upon the power of 
Congress to confer admiralty jurisdiction where there is no tide. 

The case of the steamboat Orleans, (11 Peters, 175,) was a libel, 
in the District Court of Louisiana, by an owner of one sixth of the boat, 
against the other part owners, who differed with him as to the em- 
ployment of said boat, to procure a rule, account, and allowance of 
wages. The Court held that it had not jurisdiction, under the pe- 
culiar circumstances of that case; but the question of constitutional 





566 Admiralty Jurisdiction. 


power is not even alluded to. Accordingly, the question of consti- 
tutionality stands thus: First, we have a dictum of the Supreme 
Court, intimating that the power is contained in the power to regu- 
late commerce, which has always been held to include navigation. 
We have the reputed fact that the bill referred to in the beginning 
of this article, as prepared by Mr. Justice Story, had the sanction of all 
the Judges of the Supreme Court. Thirdly, we have the opinion 
of Congress that they have the power with respect to the lakes; and if 
so, they must also have it with respect to the rivers, since the objection 
that there is no ebb and flow of the tide, is the same as to both. 

Supposing, then, that there is no constitutional objection, the ques- 
tion becomes one of mere expediency. Would it promote the gene- 
ral welfare to extend admiralty jurisdiction over the lakes and rivers 
of the United States? Ishall briefly state several reasons for an- 
swering this question in the affirmative. 

1. The internal commerce and navigation of our country, are, to 
say the least, of equal importance with the external; and therefore 
are equally entitled to the benefits of admiralty jurisdiction; and, I 
will add, the commerce and navigation of the rivers, even more than 
of the lakes, because of far greater amount. 

2. The subjects of admiralty jurisdiction, as before enumerated, 
with the single exception, perhaps, of prize questions and crimes, 
have the same applicability to the lakes and rivers, as to the ocean; 
the same contracts being made, and the same torts committed on the 
one as on the other. 

3. The principles of admiralty law have a universality which be- 
longs to no other branch of law. ‘They may be said to embody the 
wisdom of all ages and nations with respect to the rights and remedies 
growing out of commerce and navigation; and hence they have a 
certainty and stability, commensurate with their universality—whereas 
the diversity of State laws, and of the decisions of State Courts, with 
respect to these same subjects, is so great, that in a single voyage 
from Pittsburgh to New Orleans, a steamboat passes through eleven 
distinct jurisdictions, administering, peradventure, as many distinct 
systems of law. This evil is so great that no language would be too 
strong to describe it; and this evil would to a great extent be obvi- 
ated by the contemplated enlargement of admiralty jurisdiction. 

4. The remedies provided by the admiralty arc more simple, less 
technical, more equitable, and more efficient, than those of the 
common law. This is a very comprehensive proposition, and time 
will not permit me to prove it in detail. But I shall offer some 
brief illustrations. The forms of admiralty procedure are very 
similar to those of chancery, and are in fact the originals from 
which the latter are copied. This is enough to demonstrate their su- 
periority to the common law forms, on the score of simplicity and 
freedom from technicality. With respect to equity, take the very 
common case of collision. At common law, where a boat has been 
run down, the owners can only recover damages by showing the 
other boat to have been wholly in fault, which can rarely be done— 
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whereas in admiralty the rule is, that in a case of inscrutable fault, 
or of mixed fault, each boat shall bear one half—an equitable adjust- 
ment wholly unprovided for by the common law. With respect to effi- 
ciency, take the single instance of a libel in rem; that is, of proceed- 
ing against the thing itself instead of the owners, who either may not 
be known, or may not be accessible. ‘The want of such a proceeding 
has been so deeply felt, that some of the States have attempted to 
supply it by special legislation; but if we may judge from the ex- 
periment made in Ohio, the confusion and uncertainty thereby oc- 
casioned, make the remedy worse than the disease. 

Against these very cogent reasons, as they appear to me, I can 
anticipate but two objections. 

1. Some lawfers may object to the introduction of a new system 
of practice. To this I reply, that if they will procure the treatises of 
either Dunlap or Clerke, they will find the new system so simple and 
admirable, that they will regret the prevalence of any other; and 
they will find their additional labor more than rewarded by the grati- 
fication thence derived. ha 

2. Some politicians may object to the accumulation of power and 
influence in the federal Courts. To thisI reply, that thus far, power 
has been found to be as wisely and discreetly exercised, to say the 
very least, by them as by the State Courts; and, if any doubt exist 
as to the future, as the jurisdiction will not be exclusive in the federal 
Courts, all those who choose, may still scek their remedies in the 
State Courts. 

P.S. Since writing the above, I have received the 2d of Story’s 
Reports. In the case of the barque Chusan, on page 456, I find 
the following points decided by Mr. Justice Story; but they do not 
affect, otherwise than to strengthen, the views above presented. 

1. The Courts of the United States,in the exercise of their admi- 
ralty and maritime jurisdiction, are exclusively governed by the legis- 
lation of Congress, or, in the absence thereof, by the general mari- 
time law; and no State can, by its local legislation, narrow or en- 
large such jurisdiction. 

2. The power given by the Constitution of the United States to 
Congress, to regulate commerce with foreign nations, and among the 
several States, includes the power to regulate navigation with foreign 
nations, and among the States, and is an exclusive power in Congress, 
which may be exercised with or without positive regulations. 

3. Congress, by conferring the admiralty and maritime jurisdiction 
upon the Courts of the United States, have, by implication, adopted 
the maritime law, inasmuch as such law is the law of the admiralty 
jurisdiction until modified by Congress. 

4. In a lien for supplies or repairs to a domestic vessel, the admi- 
ralty jurisdiction depends upon the local law of the particular State 
where they are made; but questions of lien upon a foreign vessel are 
governed by the general maritime law, and not by the local law of 
any State. 
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Selections from cases decided by the Supreme Court of Indiana, May 
Term, 1845, as reported for the Indiana State Journal. 


Jacobs v. Tinkal. Error to the Wayne C. C. Opinion by Dewey, J. 


A written agreement cannot be controlled by setting up a cotempo- 
raneous verbal understanding of the parties inconsistent with it. 

A plea professing to answer the whole declaration, but answering 
a part only, is bad on general demurrer. 

A witness, introduced by the defendant for the purpose of proving 
facts which, if true, show that the witness, and not the plaintiff, is 
entitled to the subject matter of the suit, is interested ok incompe- 
tent. 

It is not error in the Circuit Court, to refuse to continue a cause for 
the purpose of procuring the testimony of an interested witness. 

If a contract materially variant from the one declared on be given 
in evidence by the plaintiff without objection, its admission is not 
error; but such a contract is not sufficient to support the action. 


Ward et al. v. Leviston. Appeal from the Union C. C. Opinion by 
Dewsy, J. 


If one member of a firm deal in his own name in a matter in which 
the firm is interested, with a person ignorant of the partnersbip, an 
per will lie against such person, either by such single partner or by 
the firm. 

If concealed or dormant partners suffer one of the firm to conduct 
their business, as the only person ostensibly concerned in the matter, 
they subject themselves, in a joint action, to the same right of set-off 
by the defendant, which he would have had in a several action by 
the person with whom he dealt. 


Bradbury v. Dougherty. Error to the Jefferson C. C. Opinion by 
Dewey, J. 


It is error in the Circuit Court to refuse to continue a cause, on 
motion, upon the filing of a good affidavit. , 

A person having executed an appeal bond before the Justice in 
the name of the plaintiff, as his attorney in fact, is a competent wit- 
ness for him, in the trial of the cause in the Circuit Court. 


Sparks and others v. State Bank. Error to the Dearborn C.C. Opinion 
by Buackrorp, J. 


A note and mortgage appeared on their face to be executed to the 
State Bank of Indiana in its corporate name. Held, that if they 
had not been received through one of the branches, (and were there- 
fore objectionable,) the maker must show that fact. 
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The Bank, by the sixth section of its charter, may hold reak estate 
which shall have been mortgaged to it by way of security for money 
due to it on a promissory note, executed on the same day with the 
mortgage. 

A steam-engine, erected in a permanent manner, in a tan-yard, to 
facilitate the process of tanning, and used there for such purpose for 
two or three years, but which could be removed without injury to 
the building, with which it was connected by braces, was held to be 
a fixture, and to pass by mortgage of the land on which it was erected, 
to the mortgagee. 

A subsequent mortgage of real estate, though first recorded, will 
not prevail against a prior one which is not recorded in time, if the 
subsequent mortgagee had actual notice of the mortgage. 

Where a judgment is obtained against a mortgagor subsequently 
to the mortgage, but before the mortgage is recorded, the mortgage 
has the priority. But-perhaps a bona fide purchaser at Sheriff’s sale, 
under such judgment, would be preferred to the mortgagee. 


Shipley and another v. Mitchell. Error to the Warren C. C. Opinion 
by Dewey, J. 


Where a bill in equity is taken as confessed, and a final decree 
rendered against the defendant, the record should show that the 
Court had jurisdiction of his person. 

Where a bill in equity against non-resident defendants, is filed 
in vacation, notice of the pendency of the suit must be given in a 
weekly newspaper, for three full weeks, or twenty-one days, and sixty 
days before the commencement of the term of the Circuit Court, at 
which cognizance is taken of the cause. 


State v. Gooch. Error to the Morgan C. C. Opinion by Sututvan, J. 


An indictment against D, G., an unmarried man, for living in open 
and notorious fornication with one J. L., is good, notwithstanding 
the indictment does not show that J. L. was unmarried. If she were 
married, the defendant may show that fact in the trial, and thus 
prove the offence to have been adultery, and not fornication. 


Smith v. Buskirk. Error to the Monroe C. C. Opinion by Buackrorp, J. 


Suit on a bond—plea of payment. The plaintiff, to rebut the 
presumption of payment from the lapse of time, may prove that, 
pending the suit, the defendant proposed to the plaintiff’s attorney 
to pay off the bond in property—such evidence showing an admis- 
sion of the existence of the debt. 
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Court of Common Pleas, Hamilton County, Ohio—Criminal Term 
for July, 1845. 


Tue Srate or Onto vs. Ropert NEAtez. 
[RerorTeD BY THE Eprror. | 


Meaning of the terms, bills of eredit—subjects of forgery under the Ohio statute— 
Kentucky Scrip. 


Ty9 | tas an indictment for counterfeiting and uttering. There 
wer spunts: 1. For counterfeiting “a certain contract for the 
pays, i) joproperty of the State of Kentucky.” 2. For uttering, 
&c. “« 9), /2in contract for the payment of property other than 
money of the State of Kentucky.” 3. For uttering, &c. “a certain 
writing obligatory of the State of Kentucky.” 4. For uttering, &c. 
“ a certain assurance of stock, to wit, of the bonds of the State of 
Kentucky.” 5. For uttering, &c. “a certain promissory note for 
the payment of property other than money.” In each of the counts 
the same instrument was set forth as follows: 

“ No. 3044. Internal Improvement. The State of Kentucky is 
indebted to the bearer six dollars with interest from date, at the rate 
of six per cent. payable in bonds of the State of Kentucky, when- 
ever the amount of one thousand dollars shall be presented at the 
Northern Bank of Kentucky, Lexington, agreeably to law approved 
March 3d, 1842. Lexington, Ky. 25 Aug. 1842. M. T. Scott, 
Cash’r, Jn. Tilford, Pres’t, Agcnis for the State of Ky.” 

It was proved that the State of Kentucky had issued about 
$120,000 of paper of this description, in denominations of fours, 
fives and sixes, which was paid out by the Bank on the order of the 
Treasurer, to contractors on the public works, and by them to their 
laborers; and was again redeemed by the Bank in State Bonds of 
$1,000, as often as such a sum was presented. The paper had the 
general form, ornaments, and appearance of bank notes, and it was 
proved to have been used, te some extent at least, as currency, 
though generally below par. No other proof was given of the in- 
tention of the State that the scrip should circulate as money. 

[The reporter omits all mention of the evidence tending to prove 
the fact of counterfeiting or uttering, it being his object to present 
the law points only.] 

For the prosecution, Caartes H. Broven, prosecuting attorney, 
and Cuarues Fox, employed by the State of Kentucky. For the 
defence, S. M. Hart, W. M. Corry, and T. Wa.xer. 

The counsel for the prosecution having adduced their testimony, 
and cited Swan’s Ohio statutes, 233, which defines the offence of 
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counterfeiting, and 3 Revised statutes of Kentucky, 344, which au- 
thorized the issue of the scrip, rested. 

The counsel for the defence then moved the Court to overrule the 
testimony for three reasons. 

1. Because the instrument set forth, is, upon its face, a nudum pac- 
tum, which carnot support an indictment for counterfeiting, without 
special averments. They cited The People v. Shall, 9 Cowen, 779. 
The counsel for the prosecutioa cited The People v. Stearns, 21 Wen- 
dell, 409, and the Court were with them. 

2. Because the instrument set forth is “a bill of credit,” and so 
within the prohibition of the tenth section of the first article of the 
Constitution of the United States. They cited 3 Madison Papers, 
1343, 1442, 1 Kent’s Com. 407; Craig v. the State ofMissouri, 4 Peters 
410; Briscoe v. the Commonwealth Bank of Kentucky, ' eters 
257. On this point the Court were equally divided in op‘ 

3. Because the instrument set forth does not come wit! r of 
the four descriptions used in the indietment. The Court _ ciearly 
of opinion that it was not “a writing obligatory,” nor “an assu- 
rance of stock,” nor “ a promissory note for the payment of property ;” 
but, with some hesitation, thought it might be treated as “a contract 
for the payment of property.” 

The motion was accordingly overruled; and after some testimony 
introduced by the defendant, the case went to the jury, who rendered 
a verdict of not guilty. 





United States Circuit Court for the District of Ohio, July Term, 1845. 
Brooks anp Morris vs. BickNELL AND JENKINS. 
[By rue Eprror. | 
Woodworth’s Patent for a Planing Machine. 


Tuts was an issue out of chancery to try the question of infringe- 
ment by the defendants, of Woodworth’s patent for a planing ma- 
chine, of which plaintiffs are assignees for the county of Hamilton. 
The proceedings in chancery were reportedin this Journal, vol. ip. 
150. The first trial at law took place at the July term, 1844, and 
was reported in vol. ii. p. 11. That trial occupied fourteen days, and 
the jury disagreed. The recent trial occupied about ten days, and 
resulted in a verdict for the defendants. ‘The only point of law, not 
decided on the first trial, was, that an assignment of a patent prior to 
procuring an extension thereof, does not include such extension, un- 
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less there be express words to that effect—which is in direct opposi- 
tion to a recent decision by Chief Justice Tauey, in 7 Law Re- 
porter. 

The grounds of defence were the five following: 

1. The patent is void for ambiguity in the claim. 

2. It is void for insufficiency in the specification and drawings. 

3. Itis void for want of originality. 

4, It is void because the disclaimer of circular saws was not filed 
within a reasonable time. 

5. Ifthe patent be valid, the machine of defendants is so substan- 
tially different as not to be an infringement. 

The jury are understood to have based their verdict upon the fifth 
point, that there was no infringement. 

After verdict, a motion was made for a new trial, on the ground 
that the verdict is contrary to law and evidence. 

Another motion was made for leave to amend the bill, so as to 
set forth a surrender of the original patent of Dec. 27th, 1828, and 
the issuing of a new patent within a few days past, containing a more 
full and accurate specification and drawings. 

Both these motions were reserved for argument before Mr. Justice 
M’Lean at Chambers. But, with respect to the latter motion, it may 
be observed, that its determination either way, will not affect the 
verdict. 

The case was argued by J.C. Wrieur, C. D. Corr, and J. L, 
Miner for plaintiffs, and by T. Waxxer and S. Gatioway for de- 
fendants. 

Probably no patent ever granted in this country has excited 
greater interest than this of Woodworth. It is claimed that he was 
the first inventor of a machine for planing, tonguing and grooving 
boards, by means of rotary cutters, at a single operation; that this 
machine will do the work of nearly a hundred men; and that its 
saving to this country is now at least three millions per annum, 
Just before the expiration of the patent, in 1842, it was extended 
for seven years by the Board designated in the fatent law for that 
purpose; and the last Congress, by special act of February 26th, 
1845, extended it for another period of seven years, to commence at 
the termination of the first extension. By what influence this remark- 
able act was procured, or on what reasons founded, does not appear. 
But it serves at least to prove the deep interest felt in some quarters 
touching this patent. In the mean time, litigation is rife respecting 
it allover the Union; and the opinions of Judges and ie are as 
various and conflicting as the most litigious disposition could desire. If 
therefore the readers of this Journal should think I have heretofore 
given too much space to this one subject, the above facts furnish my 


apology. 
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Cincinnati Law School. I take pleasure in calling attention to 
the following prospectus. From personal knowledge, I can assure 
all persons interested, that the course of instruction is well adapted 
to the wants of the student. I was present at the examination of 
the last graduating class, and they acquitted themselves with great 
credit. Ep. Se 


Law DeEparTMENT oF THE CrncInNATI CoLLEGE. 


The regular annual term of the Law Department of the Cincinnati College, will 
be opened on the first Monday in November next, (Nov. 3d,) to continue until the 
second day of March. 

The course of instruction is designed to yoo we students for the practice of the 
Law, and will embrace the usual titles and subjects of Common and Statute Law, 
and of Equity. 

There will be two exercises daily, of an hour each, consisting of Lectures by the 
Instructor, and of recitations in the Text Books which are embraced in the Course. 

A Moot Court will be holden once a a week, or oftener, at which students will be 
required to prepare pleadings, furnish briefs, and make oral arguments. 

he students will Ne required to furnish themselves with the following Text Books: 
Walker’s Introduction to American Law, Blackstone’s Commentaries, Chitty on Con- 
tracts, Gould on Pleading, and Greenleaf on Evidence. 

The Board of Trustees will confer the degree of Bachelor of Laws upon such of 
the students, as upon examination, by a Committee of the Bar of Cincinnati, are 
found to be qualified to practise Law. 

The Tuition fee will be $50 forthe Term. An additional fee of $5 is charged as 
a graduation fee, to all who take a Degree. 

Boarding and lodging may be had here in respectable houses at $2,50 or $3,00 a 
week. ; 

Any additional information in regard to the School, will be cheerfully given, upon 
application by letter or otherwise, to either of the undersigned. 

M. S. GROESBECK, 
CHAS. L. TELFORD. 


Yale College Law School. I have received the following Prospectus, 
which I publish with pleasure, and not as a mere advertisement. I 
have heard very high encomiums upon this school, but cannot speak 
from personal knowledge. Ep. 


This Department is under the direction of the Hon. Davw Daceerrt, L. L.D., 
late Chief Justice of the Supreme Court of Connecticut, and Professor of Law; 
and the Hon. Samvex J. Hrrencock, L. L. D., Instructor in the Science and Practice 
of Law; and Isaac H. Townsenp, Esq., Attorney and Counsellor at Law. 

There are two courses of instruction and study in the School, one called the pro- 
fessional course, and the other called the general course. The object of the prefes- 
sional course is to give a thorough legal education to those gentlemen who propose to 
enter the profession of Law. The esign of the general course is, more particularly, 
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to communicate ~ Lom antag information to those who wish te attend to Jurisprudence 
as a branch of liberal knowledge. A course with special reference to mercanti 
law is introduced as often as any class requests it. 


I, Tue ProressionaL Course. 

The students are required to peruse the most important elementary treatises, and 
are daily examined on the author they are reading, and receive at the same time ex- 
planations and illustrations of the subjects they are studying. 

The School is divided into three reading classes. Each class is daily employed 
upon a lesson in the Class Book, and is separately examined; and every student can 
read in one or more of the three classes, as he finds himself able and inclined to per- 
form the requisite labor. 

Courses of Lectures are delivered by the Instructors on all the titles and subjects 
of Common and Statute Law, and of Equity. 

Three exercises, consisting of Lectures or Examinations of one hour each, are 
daily given by the Instructors, and at all of them eaeh of the pupils is permitted to 
attend. 

A Moot Court is held once a week, or oftener, which employs the students in draw~ 
ing pleadings, and investigating and arguing questions of law. 

he students are called upon from time to time to draw declarations, pleadings, 
contracts, and other instruments connected with the practice of the law, and to do 
the most important duties of an attorney’s clerk. 

They are occasionally required to write disquisitions on some topic of law, and 
collect the authorities to support their opinions, 

The more advanced students are assisted in the study of the laws of the particular 
States in which they intend to establish themselves. 

The following ate some of the principal studies of the course: Blackstone, Real 
Estate, Personal Property, Contracts, Domestic Relations, Parties to Actions, Forms 
of Actions, Pleading, Evidence, Nisi Prius, Bills of Exchange and Promissory 
Notes, Insurance, Shipping, Corporations, Criminal Law, Equity, Constitution of the 
United States, Law of Nations, Conflict of Laws. 

The students are furnished with the use of the elementary books, and have access 
at all times to the College libraries and to a law library, comprising every impor- 
tant work, both ancient and modern. The Law Library contains the Revised 
Statutes, and the Reports and Digests of all the Statesin the Union. 

The course of study occupies two years, allowing eight weeks’ vacation each 
year. The months of May and September are alloted for vacations. There is also 
a recess of about two weeks near the first of January in each year. 

The terms for tuition, with constant use of text books, and ordinary use of the 
library, are as follows, payable in advance, unless for satisfactory reasons. For the 
whole course of two years, one hundred and fifty dollars. For one year, eighty dol- 
lars. Forless than one year, ten dollars a month, For more than one year, and less 
than two years, seven dollars a month after the first year. 

The degree of Bachelor of Laws will be conferred by the President and Fellows, 
on liberally educated students who have been members of the Department eighteen 
months, and have complied with the regulations of the institution, and passed a 
satisfactory examination. Those not liberally educated, will be graduated upon simi- 
lar conditions, after two years’ membership; and members of the Bar, after one 
year’s membership subsequent to their admission to the Bar. 


Il. Tue Genera Course. 
This course consists of lectures and studies on the most important subjects of juris- 


prudence. It commences on the third Monday of October in each year, and con- 
tinues six months, with two exercises each week. An additional course will be 
commenced at any other season, if a classof not less than twenty members shall be 
formed for the purpose. The additional course will either embrace the same exer- 
cises with the general course, or will be principally directed to Mercantile Law, as 
the class formed for the course shall prefer. 


The terms ;re twenty dollars for the whole course for those who attend the general 
course only, payable in advance; and five dollars a month for any less time. The 
professional students will have the privilege of attending the general course, and 
also any additional course, at pleasure, without extra charge. 


New Haven, August Ist, 1845. 
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Eloguence. This being a species of eloquence not treated 
of in the books of rhetoric, the following is given ‘as a specimen, 
though without date or place. 


“America! The great country—wide—vast—and in the south- 
west unlimited! Our Republic is yet destined to re-annex South 
America! to occupy the Russian possessions, and again to recover 
possession of those British provinces, which the power of the old 
thirteen colonies won from the French on the plains of Abraham!— 
all rightfully ours to re-occupy. Ours is a great and growing country. 
Faneuil Hall was its cradle! but whar—whar will be found timber 
enough for its coffin! Scoop all the water out of the Atlantic Ocean, 
and its bed would not afford a grave sufficient for its corpse. And 
yet America has scarcely grown out of the gristle of boyhood. 
Europe! what is Europe? She is no whar; nothing; a circumstance, 
a cipher, a mere obsolete idea. We have faster steamboats, swifter 
locomotives, larger creeks, bigger plantations, better mill privileges, 
broader lakes, higher mountains, deeper cataracts, louder thunder, 
forkeder lightning, braver men, handsomer weemen, and more money 


than England dar have.” 


International Copyright. The following is from Appleton’s late 
Literary Bulletin. 


An important case has lately been decided in the Court of Ex- 
chequer, which will correct the misapprehension current in America, 
based on Sergeant Talfourd’s opinion. An action was brought by 
Mr. Chappel to recover damages for the infringement of his sup- 
posed copyright in the music of the Overture to Auber’s Fra Diavolo, 
which was sold by the composer to one Troupinas, who assigned his 
interest toone Latour, from whom the plaintiff took his assignment. 
The defendant, Mr. Purday, having published and sold copies of the 
same music, the action was brought to restrain him from doing so. 

The chief Baron stated that there were two questions: first, whether 
the plaintiff could claim any copyright under the circumstances of the 
case; and secondly, whether, failing that, he was protected by the 
statute law of England. As to the first question, there was no doubt 
whatever that no foreigner, residing abroad, and there composing a work, 
could claim any protection for his work by the common law of this 
country. A copyright is a creature of the municipal law of each 
country, and must be governed by its statutes, which have no extra- 
territorial power. A British subject may therefore, at common law, 
print and publish any French work in England. And the next ques- 
tion is whether, as regards the defendant, that power is in any way 
affected by the statutes relating to this subject. The terms of these 
statutes do not apply to foreign authors and their works. His Lord- 
ship examined at some length the several cases which were cited, and 
concluded by saying that their result was, that neither a foreign author 
nor his assignee was protected in England by the statutes, if the work in 
question should appear to have been first published elsewhere than in this 


country. 
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This Journtl, The present number concludes the second volume 
of this. Journal. Having survived two years, there is good ground 
for hoping that it may attain something like permanency. Thus far 
it has supported itself. The Editor and Publishers have lost nothing 
but their time. In fact, there has been a small balance to the credit 
.of profit and loss; or rather, there would have been, if all subscribers 
had paid according to promise. Many members of the profession 
are entitled to our thanks for aid generously given, and given un- 
asked. ‘To those who have offered contributions for pay, the answer 
hitherto has been, and must still be, that we cannot afford to pay. 
We think the Journal a useful publication, and shall de what we 
can to keep it such. If it can be supported, we shall continue it; 
and we invite all who agree with us, to give it their gratuitous aid. 
We believe the time is not far distant when all Reports will be 
published in a periodical form, so that the public may have them 
every month, instead of waiting perhaps for years. This is already 
the case, to a great extent, in England; and the tendency to the 
same state of things is manifest in this country. This Journal there- 
fore will be continued; and if it should ever prove to be a profitable 
concern, so much the better. We only promise to continue it, so 
long as it does not involve a pecuniary loss, In the mean time, pro- 
vision has been made for bringing increased strength to the next 
volume. The Hon. James T. Moreneap, late Governor of Ken- 
tucky, and now a Senator from that State, residing in Covington, 
opposite to Cincinnati, will, after the present number, be a Co-Eprror. 
We trust that his name will be an additional guaranty that the Journal 
shall deserve patronage, whether it have it or not. All we ask is, that 
those who subscribe, sHALL PAY PUNCTUALLY AND IN ADVANCE, This, 
and this alone, will enable us to make the Journal what it ought to 
be—a monthly epitome of Jurisprudence, domestic and foreign. 








